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THE HIGH COURT 
C I R C U I T  NO. 11739/80 COUNTY OF TEE C I T Y  OF DUBLIN 

JOSEPH SJYTE 

and 
P la in t  i f f  

PATRICK 3. McLAUGHLIN 
AND THE MINISTER POR JUSTICE 

Defendants 

t' 
Judwent of M r .  J u s t i c e  Francis  Murphy de l ivered  the 10 day of Tk\l)r 1984 

This matter  comes before me by way of appeal from the  judgment 

and order  of Circui t  Court Judge Clarke del ivered on t h e  18th  

December, 1981. 

The p l a i n t i f f ' s  c laim i s  f o r  a dec lara t ion  t h a t  he i s  e n t i t l e d  

t o  be paid by the  defendants  c e r t a i n  sums of money by way of 

subsistence allowance i n  accordance wi th  the  provisions of the 

Carda ~ i o c & a  h ~ o w a n c e s  (consolidation) order  1965 (s.I. NO. 218 

of 1965). Rule 5 of t h a t  Order which confers,  without defining, 

the  r i g h t  on members of t h e  Garda S i o c h  t o  be paid a subsistence 

allowmce expressly provides t h a t  the ent i t lement  would be subject  

t o  the provisions of (among other  th ings)  Clause 10 of t h a t  Rule which 

provides a s  follows:- 

"(10) Subsistence allowance s h a l l  not  be paid to  a member of the 

Force in respect  of a period during which he is at  e i t h e r  

h i s  home o r  h i s  normal place of residencen. 
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A l l  of the re levant  f a c t s  having been agreed the  argument before 

me was l imi ted  t o  the proper construct ion of C b u s e  10  aforesaid and 

i t s  app l i ca t ion  t o  the  f a c t s  so agreed. 

The agreed f a c t s  may be srlmmnrised as follows:- 

1. The p l a i n t i f f  was a t  a l l  ma te r i a l  times a member of the 

Garda ~ ioch&na .  

2. During the  period from the  22nd August, 1975 t o  the  

15 th  August, 1977 the  p l a i n t i f f  was permanently s ta t ioned 

a t  Crumlin Garda Station. 

3. For the dura t ion  of the period aforesa id  the p l a i n t i f f  had 

been temporarily t ransfer red  t o  the  Central Detective 

U n i t  a t  Dublin Cast le ,  DublFn 2, 

4. For the  duration of h i s  t r ans fe r  as aforesa id  the  p l a i n t i f f  

c a r r i e d  on h i s  d u t i e s  as a member of the  ~ardai from Dublin 

Cas t le  and d id  not  r e t u r n  t o  Crumlin Garda Sta t ion ,  

5 .  P r i o r  t o  the  t r a n s f e r  of the p l a i n t i f f  t o  the  Cent ra l  

Detect ive U n i t  and at all times during the  continuance of the 

period of the  t r a n s f e r  the p l a i n t i f f  l ived  a t  Crockaunadreenagh 

Rathcoole, County Dublin, which w a s  the home o r  normal place 

of residence of the  p l a i n t i f f .  



6. T h a t  the p la in t i f f  has computed the hours which he worked 

at o r  from the Central Detective Unit during the period of 

h i s  temporary t ransfer  and tha t ,  i n  the event of the 

p l a in t i f f  being en t i t l ed  t o  subsistence allowance on the 

basis  claimed, tho t o t a l  amount of h i s  claim f a l l i n g  

with- the period of tvtelve months next proceeding the 

date thereof i s  E335.90p. 

On behalf of the p lz in t i f f  it mas contended slmply that  Clause 

10 aforesaid should not be interpreted ao as t o  d i sen t i t l e  a member 

of the Force t o  subsistence allovraace in respect of w h a t  I may 

describe as "day ra tesn  and tha t  the Clause w a s  only appropriate 

t o  deal with oases where overnight allowances were being claimed. 

However, more par t icular ly  counsel drew at tent ion t o  the f ac t  that  

the clause merely prohibited the payment o f  subsistence allowtu1ces 

i n  respect of the period during which the member of the Force mas 

& h i s  home or  normal. place of residence. It did not, counsel 

argued, preclude the claimant from claiming subsistence allowance 

f o r  the period during which he was on duty in  the Central 

Detective Unit but only during the period when he w a s  at home. On 

behalf of the def endznts it was urged that  the entitlement t o  any 



form of sub8istence allowance was oondit ional  upon o r  subjec t  t o  

Clause 10 aforesa id  and t b t  there  w a s  no d i s t i n c t i o n  t o  be drawn 

between what i n  the  Order is described as the  night  r a t e  of 

subsistence and what, by con t ra s t ,  I descr ibe  a s  the day r a t e  of 

subsistence. In e i t h e r  case,  the  defendants argue, the  claimant 

i s  d i s e n t i t l e d  t o  compensation if within t h e  period i n  respec t  of 

which subsis tence is claimed the claimant r e s i d e s  a t  his home. 

I confess  t o  having considerable d i f f i c u l t y  in construing the  
-, 

statutory instrument on which t h i s  claim i s  based. A s  may 

be gathered from its t33eandthe e a r l i e r  instruments which .it 

revoked t h e  p a r t i c u l a r  order  consol idates  provis ions dea l ing  with 

some t e n  d i f f e r e n t  forms of allowances ava i l ab le  t o  members of the , 

Garda S:OC&. The provis ions with regard . to  - subsistence 

allowance a r e  contained i n  the t e n  c lauses  and four  t a b l e s  comprised 

i n  Rule 5 thereof .  The r i g h t  t o  subsis tence allowance is conferred 

ja the followind termst- 

n - - - members of the Force employed on duty away from t h e i r  

permanent s t a t i o n s  s h a l l  be paid subsis tence allowance a t  the 

r a t e s  s e t  out  i n  the  followin& paragraphs of t h i s  a r t i c l e n .  

The r u l e  then goes on ( i n  Clause 2) to  draw the  first important 



dist inction,  nemely, whether being away involves or does not involve 

a night's absence f r o m  the permanent stat ion.  Within the category 

not involving a night 's  absence there are sub-divisions based first 

upon the rank of the off icer  involved and secondly upon the duration 

of the absence from the permanent s ta t ion.  The periods of time 

are expressed i n  three clesses, F i r s t ,  absences of f ive  hours or  

more and l e s s  than eight hours. Secondly, absences of eight  hours 

., or  more and l e s s  than twelve hours arid, th i rdly ,  absences in excess 

of twelve hours, These consti tute the category which I have taken 

the l i be r ty  of describing as nthe day r a t e s  of  subsistence^. 

The other major category is where the absence of one or more 

night; is involved and t h i s  category, in addition t o  being sab-divided 

by reference t o  the rank of the of f ice r  involved and the duration 

expressed bg reference t o  the number of nights involved, i s  fur ther  

sub-divided by reference t o  the f o l lowbg considerat ions : - 
1. Whether sleeping accommodation and/or messing f a c i l i t i e s  are 

2. \!%ether the absence i s  on duty other than temporary transfer. 

3 Whether the member of the Force i s  married and not already 

separated from h i s  family. 

It seems t o  me that the clauses dealing with the subsistence 



allowance assume that k r d a  Stat ions or at any ra te  permanent 

s t a t ions  .&ford considerable f a c i l i t i e s  f o r  the members .of the Force. 

I rtould i n f e r  from the relevant provisions t ha t  these f a c i l i t i e s  

range from some type of common room, t o  a canteen or  mess type of 

f a c i l i t y  up t o  and including appropriate r e s i den t i a l  accommodation. 

Moreover it seems t o  me impl ic i t  in  the relevant  regulations not 

merely a re  these f a c i l i t i e s  avai lable  but t ha t  the members of the 

Force enjoy them 3n the sense tha t  they a re  expected t o  be present - 

a t  the permanent s t a t i o n  t o  which they a re  attached. A s  I say t h i s  

seems t o  be the concept on which the regula t ions  are  based. It 

seems t o  me c l e a r  beyond debate t h a t  the subsistence allowance i s  

expressed as a compensation t o  the member of the Force concerned 

f o r  h i s  absence, be i t  f o r  a period of hours o r  f o r  a night o r  s e r i e s  

of nights ,  f ron h i s  pemnar,ent s t a t i o n  and the f a c i l i t i e s  which would 

be avai lable t o  him there. Counsel on behalf of the p l a in t i f f  drew 

a t t en t i on  t o  the f a c t  t ha t  subsistence allorlance i s  payable only 

a s  long a s  the member of the Force i s  "employed on duty1?. However 

tha t  phrase Fn Clause 1 of Rule 5 must of course be read with the 

immediately following words which make i t  c l ea r  t ha t  the subsistence 

allotmnce i s  payable rthen a member of the Force i s  "employed on duty 

from the permanent station". The emphasis is on the absence 
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from the permanent s t a t i on  not the employment on duty. That t h i s  is  

so, is fur ther  confirmed by Rule 77 which expressly provides that no 

allowance of any description payable under that  order i s  available 

during any period i n  respect of which the member of the Force i s  

absent from duty. It seems t o  me, therefore, c l ea r  tha t  the claim 

f o r  subsistence i n  a case of this nature cannot be com2uted by 

reference t o  the hours worked by the off icer  at or from the s ta t ion  

to  which he i s  temporarily transferre-d. No doubt the hours so worked 

consti tute periods during which he was absent from h i s  pemnanent 

s ta t ion  but cer ta inly  they are not necessarily the only hours of 
-. 

absence. Indeed i n  the present case the agreed f a c t s  es tabl ish  - - 

that  the p la in t i f f  was absent from h i s  permanent s ta t ion  f o r  a period 

of nearly two years. Neither can I f ind  in the relevant s ta tutory 

instruments any jus t i f i ca t ion  f o r  computhg hours of absence by 

reference t o  a day or  indeed any other period of time. The day 

ra te  of subsistence is,  in accordance with the relevant regulations, 

t o  be computed simply by reference t o  hours of absence. Obviously the 

assumption is, as Z have already pointed out, tha t  the off icer  m i l l  

return t o  h i s  pernanent s ta t ion  and tha t  absence c.ontinues until 

the member does. return. It would follow, in my view, that  the basis 

on which the day subsistence allovrance of the p l a h t i f f  f a l l s  to  be 



computed is as ff he was absent from h i s  permanent s t a t i o n  f o r  a period 

of twelve hours or  more. Indeed a g rea t  dea l  longer  was involved. 

But once the period of tvrelve hours i s  exceeded there  is no other  

sca le  appl icable  u n t i l  t h a t  absence i s  concluded by a r e t u r n  t o  the 

permanent s t a t i o n  and a f u r t h e r  per iod of absence subsequently occurs. 

Approached in th i s  way it seems t o  me t h a t  Clause 10 which I 

have quoted above is  more r e a d i l y  understood and applied. It 

' compliments Clause 1 which b a s i s  the  allowance on absence from the  

permanent s t a t i o n  and provides f o r  compensation in respec t  of 

c e r t a i n  per iods  of absence thereform but  provides thzt no such 

allowance w i l l  be paid in respec t  of a period duriag which the 

member is  st h i s  home o r  residence. In  t?d.s sense i t  seems t o  

me that the  word "att1 should be read  as equivalent  t o  the  word 

npresen%ft. Thus if a menber of the  Force w a s  absent from his 
I 

permanent s t a t i o n  f o r  f o u r  hours and present  i n  his home f o r  one hour 

he would not  e s t a b l i s h  the  min imum q u a l i f i c a t i o n  f o r  subsistence 

at  the day ra te .  

It seems t o  me that th i s  approach t o  the re levant  r u l e  is  more 

cons is ten t  wi th  the  word* of the  r egu la t ion  and the scheme which 

i t  envisages than  the arguments which were based on in t e rp re t ing  



Clause 10 as ref e r r ing  t o  periods of time within vrhich the o f f ice r  

concerned s lep t  at h i s  home. G r ~ t i c a l l y  Clause 10 makes no 

reference t o  the o f f ice r  s l e e ~ i n g  or  taking up his lodgings a t  h i s  

home and indeed there seems t o  me no reason i n  logic why day 

subsistence allowances which are paid t o  compensate an off icer  fo r  

long hours of absence from h i s  permanent s t a t i on  should be affected 

by the f a c t  that, having completed those par t icular  duties and 

returned t o  h i s  s ta t ion ,  he subsequentlg r e t i r e s  t o  h is  normal 

residence.. The same proposition may be s t a t ed  in another way: i f  it 

had been intended thz t  an of f ice r  should f o r f e i t  or be precluded 

- from claiming an allowance which on the face of it  accrued t o  him 

.- 
becauie st a l l  times he was residing a t  or  sleeping in h i s  own home , 

the clause would have so provided ra ther  than stating as it does 

tha t  he w a s  "at" h i s  home o r  normal place of residence. 

Again, it is  signif icant  that in interpret* Clause 10 i n  

I t h i s  may it has a meaningful applicat ion t o  both day r a t e s  of 

subsistence and night r a t e s  of subsistence. In e i the r  case presence 

at the home or normal residence simply w i l l  not qualify as a period 

of absence from the permanent s ta t ion.  

A s  I read the regulations i t  necessarily follovrs that a member 

of the Force transferred temporarily from h i s  permanent s t a t i on  



w i l l  receive only the  sum payable i n  respec t  of the period appropriate 

t o  an absence of twelve hours or  more r e l a t i n g  t o  the  pa r t i cu la r  

rank which he holds ( toge ther  with any night subsistence r a t e s  

which may be appropr ia te ) .  There does not appear t o  be any provisions 

with- the r egu la t ions  providing f o r  subsis tence allowance i n  respect  

of absence from the  temporary s t a t ion .  On the face  of it this mould 

seem t o  me t o  operate  as an indus t ice  and I r e f e r  t o  t h i s  matter 

-. as counsel on behalf of the  defendants s p e c i f i c a l l y  , -- drew my a t t e n t i o n  

t o  Rule 16 (2) of the order  i n  quest ion which provides as follows:- 

"In case of duty of an except ional  charac ter  o r  i n  any 

s p e c i a l  circumstances not  provided f o r  in  t h i s  order  the  

Minister  may, with the sanc t ion  of the MYlinister f o r  Finance, 

au thor ise  the  payment of such allovrance as he considers  t o  

be appropriate". 

A s  counsel has r a i s e d  the matter  I th ink  i t  mould not be 

inappropriate  f o r  me t o  say t h a t  t he re  does not appear t o  be any 

va l id  d i s t i n c t i o n  t o  be d r a m  between the need t o  provide f o r  

subsistence during pro t rac ted  absence f r o m  a temporary s t a t i o n  and 

similar absence from a permanent s t a t i o n .  It may be that t h i s  i s  

the type of case where an i n j u s t i c e  w i l l  a r i s e  i f  not corrected by 

a s p e c i a l  au thor i sa t ion  by the  Minister  f o r  Defence made with the 
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sanction f o r  the Minister f o r  Finance under Rule 16 ( 2 )  aforesaid. 

However with regard t o  the lega l  r igh ts  of the par t ies  it seems 

t o  me that the judgment of the learned Circuit Court Judge must be 

- 

se t  aside in tha t  i n  l i e u  of the f igure awarded by h i m  that there 

should be substi tuted the f igure of the sum of 64p (or the amount 

t o  which i t  was subsequently increased) as being the sum prescribed 

f o r  an absence by a member of the Force from h i s  permanent s ta t ion  

* fo r  a period of twelve hours or more. Clearly the f igure i t s e l f  

is  of l i t t l e  significance but no doubt there i s  a matter of principle 

involved and, fu r ther ,  an award however snall may have some relevance 

upon the question of costs. 


