
DUBLIN C I R C U I T  

BE TWEEN/ 

THE HIGH COURT 

No. '5271/82 

I 

COUNTY OF !I!Hd CITY (jF DIJBI,IM I 

TONY BYRNE 

P l a i n t i f f  

-and- 

 T TINA INVXSTlW1qTS LIMITED 

Defendant t 
i 

Judgment of Mr. Justice OIHanlon delivered the  '30th day of 
January, 1 984. i 

This is a claim f o r  damages by the t enan t  of t h e  basement I 

premises a t  No. 51 Grafton S t r e e t  i n  the City of Dublin, a g a i n s t  i 

I 

his  landlord. In the Civil Bill t h e  P l a i n t i f f  claims t h a t  the  

Defendant was guilty of breach o f  con t rac t ,  nuisance, trespass 
I 

j and negligence, as a r e s u l t  of which t h e  Plaintiff has been 
I 
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has  suffered pecuniary l o s s  and damage under a number of 

d i f f e r e n t  headings. 

The P l a i n t i f f  is a h a i r d r e s s e r  by occupation, and took  

the  l e t t i n g  of the basement a t  No. 5'1 Grafton S t r e e t  with the 
! I 

i n t e n t i o n  of using i t  as a ha i rd ress ing  saloon. His p r i n c i p a l  

complaints a g a i n s t  the Defendant a r e  that the premises have, 

a t  a l l  times s i n c e  the l e t t i n g  was made i n  1971, been s u b j e c t  

t o  f looding  f rom overhead, and from a small yard at t h e  back,  

and that unpleasant  odours have permeated the  premises a t  

r egu la r  i n t e r v a l s  t o  the  g r e a t  d i s t r e s s  of the staff and 

c l i e n t e l e  of  the ha i rd ress ing  business .  

The l e t t i n g  agreement is  dated t h e  15th A p r i l ,  1971 , arid 

was made f o r  a term of ten yea r s  from the  d a t e  of t h e  

Agreement. The term expired i n  1981 , alzd a n  applj.cn'iion f o r  

a new l e a s e  under t h e  p rov i s ions  o f  the Laadlord arid Tenant 

(Amendment) Act, 1980, i s  a l s o  b e f o r e  the Court. 

By virtue of Clause 3 of the  Lease the Lessee c~vcnanted 

as follows:- 

"The Lessee shall keep and maintain the said  demised 

premises and all a d d i t i o n s  and f i x t u r e s  made .t;kitrx.eto 



' ' in  good tenantable  o r d e r ,  repair  and c o n d i t i o n ,  including 

a l l  the doors  and windows t h e r e o f ,  glazing and  p a i n t i n g ,  

woodwork, p l a s t e r i n g ,  decora t ion ,  h e a t i n g ,  l i g k ~ t s ,  I 

f i t t i n g s  and appara tus  and s h a l l  not  make any s t r u c t u r a l  , 

a l t e r a t i o n  o r  a d d i t i o n  t o  the  s a i d  premises witholl t  the 

previous  w r i t t e n  consent of the Lessors ,  such consent n o t  ; 

t o  be unreasonably withheld by t h e  Lessors  i.n respect  t o  . 
I 

r easonable  a l t e r a t i o n s  which do no t  deprecirttc t i le va lue  

of the  premises o r  c o n f l i c t  with the i n t e r e s t s  o f  t h e  

Lessors  o r  the o t h e r  t enan t s  i n  the b u i 1 d i . n ~ ~  t c d  so  

d e l i v e r  up the  same a t  the de terminzt ion  by m y  aeans 

of the tenancy hereby c rea ted ,  i n  c l ean  and  tonzr.l;able 

order  and condi t ion ,  wi th  all locks  and keys a:ld 

f a s t e n i n g s  complete AND the Lessee s h a l l  keep i n  

r e p a i r  any s a n i t a r y  convenience o f  which he/they 

s h a l l  have use PKOVIDAD ALWAYS ho:.rever, that n o t h j  n.g 

i n  t h e s e  p r e s e n t s  s h a l l  impose any liability on 

the  Lessee to r e b u i l d  o r  carry ou t  any struc;ural 



" r e p a i r s  o r  a l t e r a t i o n s  t o  the demised premises o r  any 

p a r t  thereof  t h a t  s h a l l  not  be occasioned or  camed  by 

the a c t  o r  negl igence of t h e  Lessec." 

The Lease does not  contain any express  covcnant on t he  

p a r t  of t h e  Lessors  t o  be respons ib le  f o r  e x t e r n a l  o r  

s t r u c t u r a l  r e p a i r s  o r  f o r  q u i e t  enjoyment by the Lessee,  but 

a covenant f o r  quiet  enjoyment would a r i s e ,  i n  any event,  

by impl ica t ion  of  law. Furthermore, as was held by Davitt P . ,  

i n  Vic tor  Weston ( E i r e )  Limited v Kevin Kennx, ( 1  954) Ilc 191 , 

an owner of  premises who has  l e t  po r t ions  of h i s  ~ r e n i s e s  t o  

t enan t s  and who r e t a i n s  con t ro l  o f  the remaining por t ions  is 

bound t o  take reasonable c a r e  t o  prevent any p a r t  o f  the  

premises over which he r e t a i n s  c c n t r o l  from becoming a source 

of danger o r  causing damage t o  h i s  t e n a n t s ,  the ad j o i n i n g  

occupiers .  

I now t u r n  t o  consider  the  f a c t u a l  s i t u a t i o n  in the  

present  case  as it emerged i n  t h e  course of t h e  evidence.  

F i r s t ,  i n  r e l a t i o n  t o  the  complaint of floodin{;, t h i s  w a s  

said by the P l a i n t i f f  and h i s  suppor t ing  witnesses t o  emanate 

from a number of d i f f e r e n t  sources.  There is a very  small ,  
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enclosed yard t o  t h e  r e r e  of the premises,  o n t o  which two 

o t h e r  p r o p e r t i e s  as well as No. 51 Grafton S t r e e t ,  abut. 

t 
When t h e  l e t t i n g  was made t o  the  P l a i n t i f f  i n  1371, t he re  I 

was a door leading  from t h e  r e r e  of t he  demised premises  i n t o  f 
1 

t h i s  yard,  and a t  t h e  o u t s e t ,  that door,  a l t hough  no t  perfect, 

appears t o  have been i n  reasonably sound condi t ion .  There I 

is a g u l l y  i n  t h e  yard  very c lose  t o  t h a t  r e r e  en t rance  i n t o  
I 
i 

the  demised premises,  and it took a number of downpipes from 

No. 51 and also from ad jo in ing  premises. 

By l e t t e r  of t h e  3rd  May, 1971, t h e  Plaintiff informed 

t h e  Defendant 's  predecessors  i n  t i t l e ,  Univers i ty  :;states 

Limited, who had made t h e  l e t t i n g  t o  him, t h a t  he intended t o  

c a r r y  out improvements t o  t h e  basement premises of 51 C r a f t o n  I 

S t r e e t ,  but he did no t  spec i fy  the n a t u r e  o f  the  works ha 

intended t o  execute.  A s  p a r t  o f  t h e  work t o  make t h e  

basement s u i t a b l e  f o r  h i s  ha i rd ress ing  bus iness ,  he  then 

proceeded t o  e r e c t  concre te  block support ing walls i n  the  

small yard a l r eady  ~nt-Loned, and t o  i n s t a l  a w a t e r t a n k  thereon, 

with pipes  l e a d i n g  from the i n t e r i o r  of h i s  premises t o  t h i s  

tank. I am of opinion t h a t  he was no t  e n t i t l e d  t o  carry out  



work of t h i s  n a t u r e  without first p u t t i n g  h i s  landlord  on 

c l e a r  n o t i c e  of h i s  i n t e n t i o n  t o  do so  and obta in ing  the  

r e q u i s i t e  permission beforehand, but  no ob jec t ion  has been 

taken t o  t h e  s t r u c t u r e  i n  t h e  per iod which has since I 
I 

intervened.  

The P l a i n t i f f  p a r t i t i o n e d  o f f  h i s  premises with a s o l i d  

p a r t i t i o n  which e f f e c t i v e l y  c u t  of f  a l l  access  thereafter from 

his premises t o  t h e  yard a t  t h e  r e r e ,  save by dismantl ing the  ! 
I 
C 

p a r t i t i o n  whenever i t  became necessary t o  go out  i n t o  the  yard. I. 
I n  t h e  course of t ime,  water began t o  pe rco la te  from the 

! 

yard under t h i s  p a r t i t i o n  and i n t o  t h e  demised premises from 

i f 

time t o  time, when t h e r e  w a s  heavy r a i n f a l l  and f looding 

occurred i n  t h e  yard outs ide .  The back door i s  now o-ff i ts  1 ! 

hinges,  and no longer usab le  by reason of t h e  cond i t ion  t o  j 

which it  h a s  been reduced. 

I 

I accep t  that f lood ing  hzs taken  p l a c e  from time t o  t i ne  i 

from the  yard a r e a ,  which has been a source of nuisance f o r  5 
1 

t h e  tenant who was t r y i n g  Lo cartty on h i s  business  i n  the 

basement premises,  and I make the fo l lowing ficdings of fzct 

regarding t h e  f lood ing  from t h i s  source.  



I am s a t i s f i e d  on the evidence t h a t  t h i s  f looding was 

caused by the  gully becoming choked up and being l e f t  

unattended over long periods.  1 have a s t rong impressi.on j 
t h a t  the t roub le  may have s t a r t e d  co inc iden ta l ly  w i t h  t h e  

e r e c t i o n  of t h e  water-tank by the  t e n a n t  i n  t h e  y a r d  o u t s i d e ,  

as the re  was evidence i n d i c a t i n g  t h a t  rubble  had been left 

around the  gully a r e a  and t h a t  no o t h e r  bui ld ing  works had 

taken p l a c e  i n  the  yard  dur ing  the  r e l e v a n t  period. 

Secondly, i t  emerged t h a t  some o f  the  downpipes were C 
broken o r  i n  a d e f e c t i v e  condi t ion ,  and were discharging water 

over the  s u r f a c e  of t h e  yard,  b u t  some, and perhaps the mzjor 

1: 
p a r t ,  o f  t h i s  t roub le  was caused by downpipes s e r v i n g  prerr'ises i' i: 

i- 
I: 

o t h e r  than No. 51, f o r  which the  landlord  o f  No. 51 s ? ~ o u l d  n o t  ! 

be held respons ib le .  

Thi rd ly ,  I an of  opinion t h z t  the  e r e c t i o n  of the p a r t i t t o n  

i n  the basement o f  No. 51, which e f f e c t i v e l y  cu t  o f f  all access 

1 I 

from the basement t o  the  yard, save by t h e  troublesome method 1; L' 
p 

of tak ing  down t h e  p a r t i t i o n  t o  achieve  such acce:;:;, meant i n  

p r a c t i c e  t h a t  t h e  yard was l e f t  f o r  very long periods without 

k. 1 
i n spec t ion  t o  s e e  what cond i t ion  i t  was i n .  The t e n e n t ,  i n  

; 
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h i s  own i n t e r e s t  and f o r  h i s  own p r o t e c t i o n ,  should hzve kept 

the  yard under cons tan t  inspec t ion ,  and should have kept t h e  

g u l l y  c l e a r  a t  a l l  t imes,  o r  a t  l e a s t  should have k e p t  t he  

landlord  informed i f  t h e  yard o r  gully r e q u i r e d  reraedial  work 

t o  be c a r r i e d  out from time t o  time. I t h i n 4  no Tlooding 

from the  yard need have occurred i f  the  tenant  h ~ d  taken 

t h e s e  elementary precaut ions  t o  safeguard h i s  own premi.ses and 

that he must bear  a much g r e a t e r  shzre  of the  blame than  t h e  

landlord  f o r  t h e  t roub le  which came from t h i s  p s r t  of t h e  

premises. 

The next  complaint of water damage re lz ted t o  water 

flowing down from overhead, which came with s u c h  volume and 

such p e r s i s t e n c e  t h a t  i t  eventua l ly  caused p a r t  0 3  t h e  c e i l i n g  

a t  t h e  r e r e  of  the  demised premises t o  co l lapse .  V i t h  regard 

t o  t h i s  complaint I a m  left i n  a quandary s ince  i t  was not 

poss ib le  t o  e s t a b l i s h  by evidence where t h i s  water czne from, 

but t h e r e  was a s t r o n g  sugges t ion  that i t  derived from 

sanitary f i t t i n g s  i n  the  premises occupied by o t h e r  tenants  i n  

the  p a r t s  of  t h e  b u i l d i n g  immediately zbove t h e  basement. 

If t h i s  i s  the  c o r r e c t  explanat ion ,  i t  would n o t  impose 

l e g a l  l i a b i l i t y  on t h e  landlord f o r  damage thereby caused,  
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:I 

u n l e s s  i t  could a l s o  be shown t h a t  the  landlord  had re ta ined  
i 

i n  i t s  own possess ion  2nd c o n t r o l  the p a r t s  o f  the  p r e L  9i ses 

from which t h e  l e a k i n g  o r  overflow had occurred - es I r z s  the  

s i t u a t i o n  i n  t h e  case  a l ready c i t e d  of Vic tor  lleston ( Eire)  t 

Ltd. v Kenny. I a m  unable t o  hold t h a t  i t  has been e s t a b l i s h e d  ! 
I 

as a mat ter  of p r o b a b i l i t y  t h a t  the water which percola ted  i n t o  

F t h e  demised premises from overhead i n  the  r e r e  of the  -premises . 
! 

derived from any source  whichthe landlord  was obl iged by l a w  

.to maintain o r  f o r  which he can be held respons ib le .  

F i n a l l y ,  it appears  that water  has leaked i n t o  the  prenises 1' 

from time t o  time a t  t h e  f r o n t  of t h e  premises, imnedia te ly  

i g under a pavement light. The exper t  witnesses  were i n  zgreement 
1 

t h a t  such pavement l i g h t s  a r e  very d i f f i c u l t  t o  keep i n  good P 

repair, and t h a t  they a r e  f requent ly  a source  of p e n e t r a t i o n  

of rain-water,  and I an s a t i s f i e d  t h a t  water did e n t e r  t h e  

premises from th i s  a r e a  from time t o  time and had a detr l -mental  

e f f e c t  on the u s e r  of t h e  premises f o r  business  purposes. As 

I 
t h e  landlord  a t  a l l  t imes  accepted responaib iZi ty  f o r  this p a r t  I 

of t h e  premises and r e t a i n e d  i t  i n  i t s  con t ro l ,  i t  vould be 

l i a b l e  i n  damages f o r  negl igence i f  there was f a i l u r e  to  t a k e  



reasonable c a r e  t o  prevent  it becoming a source o f  damzge t o  \ 
t 

t h e  tenant .  

The o t h e r  cause o f  complaint r e l a t e d  t o  noxious o a ~ e l l s  

which were said t o  have pervaded t h e  premises zt irregular 
p 

intervals from t h e  commencement of the tenancy and t o  be 
, 
t 

i 

cont inuing down t o  t h e  p resen t  time. The evidence on t h i s  

t o p i c  - first as t o  whether nuisance of this type e x i s t e d  a t  

all o r  n o t ,  and i f  so ,  where i t  emanated from - was of a very 

c o n f l i c t i n g  nature. Some of the P l a i n t i f f  

t o  say t h a t  unpleasant  smel ls  occurred every day; sone that f, 

i t  occurred very  i r r e g u l z r l y ,  with i n t e r = l s  of some weeks I 

I .. . 
e laps ing  a t  t imes between t h e  mainfes ta t ions  coinplained o f .  ?. ;: ... 

4 

One Corporat ion I n s p e c t o r ,  c a l l e d  as a witness  by the P l a i n t i f f ,  i 

s a i d  that  he  had v i s i t e d  the premises s e v e r a l  t i n e s  and on one i 

occasion de tec ted  sewage odours which l a s t e d  only f o r  about  

i 
I one minute. They were not  p resen t  i n  the f r o n t  o r  r e r e  p a r t s  ! 

of the premises, but  only  i n  a small area between t h e  two 

p a r t s .  Another Corporation Inspec to r  o f  sewers and main 
4 

d r a i n s ,  inspected  t h e  e n t i r e  premises from t h e  top f l o o r  down 
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evidence t o  t h e  same e f f e c t .  Representa t ives  of t h e  Defendant 

Company asked t o  be t o l d  immediately when the  unp lensmt  smell  

could be experienced,  but a l though going t o  t h e  premises i n  

response t o  telephone c a l l s  f a i l e d  to d e t e c t  the  presence of 

the offending smells .  The Manager of the Defendant Company, 

whose o f f i c e  i s  i n  very c lose  proximity t o  the top o f  Grafton 

S t r e e t ,  claimed to have c a l l e d  t o  the  demised premises over 

f o r t y  times i n  t h e  space of l e s s  t h a n  a year,  i n  response t o  

telephone c a l l s  o r  on her own i n i t i a t i v e ,  and never t o  hzve 

de tec ted  any evidence of t h e  unpleasant  odour ~ e f e r r e d  t o  by 

the occupants. 

It seems c l e a r ,  from some o f  the  evidence, t h a t  t h e r e  may 

have been a n  al l -pervading,  and at times unpleasant ,  smell of 

damp associaLed wi th  the  premises and t h a t  some witnesses were 

r e f e r r i n g  t o  t h i s  while o the r s  Irere r e f e r r i n g  t o  a 111uch more 

noxious smel l  such as would be caused by problems with the  

sewerage 8ys t em. 

1 a m  prepared t o  accep t ,  although with some r e s e r v a t i o n s ,  

t h a t  a h igh ly  unpleasant  smell has been experienced i n  the  

demised premises from t h e  t o  t ime, genera l ly  o f  vary s h o r t  



dura t ion ,  but before  t h i s  undoubted form of nuisance czn g ive  

r i s e  t o  an a c t i o n  f o r  damages against the  l and lo rd ,  i t  must be 

e s t ab l i shed  as a matter of p r o b a b i l i t y  thzt i t  was czused by  

some n e g l e c t  o r  d e f a u l t  on the  p a r t  of t h e  landlord  i n  r e l a t i o n  

t o  p a r t  o f  the  premises r e t a i n e d  i n  i t s  own con t ro l .  

Experts of a l l  kinds were c a l l e d  on both s i d e s  t o  d e a l  

with the probable cause of t h e  o f fens ive  smel l ,  b u t  i t  d i d  not 

appear  t o  me tbat any of them could do more than s p e c u l a t e  on 

p o s s i b l e  sources of t rouble .  A t  t h e  end of the  day  I f i n d  

myself unable t o  make a f i n d i n g  that ,  as a matter o f  

p r o b a b i l i t y ,  the  sewer p ipe  serv ing  t h e  premises i s  d e f e c t i v e ,  

o r  cracked,  as was suggested as a poss ib le  source o f  t roub le  by 

the  P l a i n t i f f t  s witnesses .  Expert witnesses  with impressive 

q u a l i f i c a t i o n s  were c a l l e d  by -the Defcndant t o  s a y  that t h e r e  

was no evidence whatever t o  suggest  t h e  presence of any such 

d e f e c t ,  and that i f  it did  e x i s t  it would almost c e r t a i n l y  give 

r i s e  t o  continuous and pervas ive  smel l s  such as have not been 

experienced i n  t h e  premises i n  ques t ion .  

I t h i n k  i t  is s i g n i f i c a n t  that t he  tenant, who wrts 

ca r ry ing  on his business  as h a i r d r e s s e r  f o r  the full l e n g t h  of 
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t h e  term i n  the  demised premises,  and who now, on the  

e x p i r a t i o n  o f  t h e  term claims t o  have been s e r i o u s l y  prejudiced 

i n  h i s  bus iness  a c t i v i t i e s  by these  two forms o f  nuisance -;:hich 

he a t t r i b u t e s  t o  t h e  neg lec t  and d e f a u l t  of t h e  1:3r.dI.orb, never 

brought proceedings t o  remedy t h e  s i t u a t i o n  z t  any t ime,  u n t i l  

named as a Defendant i n  proceedings braught by t h e  landlord. 

He than counterclaimed on two occasions i n  r e spec t  of the  

mat ters  which a r e  s t i l l  the  s u b j e c t  of h i s  claim i n  t h e  present  

proceedings,  but  s e t t l e d  on each occasion wi thou t  p ress ing  

ahead with h is  claim f o r  damages. 

I t h i n k  t h e r e  has been some d i l a t o r i n e s s  on the p a r t  of 

the l and lo rd  over t h e  yea r s  i n  keeping up the  e x t e r i o r  of t h e  

premises,  and i n  coming t o  grips with t h e  incurs ions  of water 

a t  the f r o n t  and r e r e  of t h e  premises, ~ n d  I propose t o  d e s l  

with the  claim by z f f i rming  an  award of damages i n  Pavour o f  

t h e  P l a i n t i f f ,  but reducing t h e  amount o f  t h e  atrdrd from t h e  

f i g u r e  measured by t h e  learned  Circuit C o u r t  Judge t o  a sum o f  

C2,OOO. 

H.J. ulHanlon. 

30th January,  1984. 



NOTE : - 

Counsel for the Plaintiff - Pete r  Shanley, SC (wi th  him 
Hugh 0' N e i l l ,  BL) i n s t r u c t e d  
by Brendan D. McArdle & Co., 
S o l i c i t o r s .  

Counsel  f o r  the  Defendant - Aongus 0 Brolchain, BL 
(instructed by Wm. Pry & Sons, 
S o l i c i t o r s )  . 


