
TK6 HIGH COURT 

BETV/EEN : 

THEODORA CARPEH DAD: 

UTTHEVI BARRY AND OTILEIlS 

Defendants 

JUD&fEW of Barron, J., delivered the  15& day of 9 6 ~ ~ .  MOGR 1 9a; 

The plaintiff i n  t h i s  act ion is  rn ass i s tant  teacher at the  

IIoly Ange 1s Spocial School at Glenmaroon, Cilapeli.zod, Dublin. She 

i s  now and has been at all times material t o  the issues i n  this action 

the l o n g e s t  oerving ass i s tant  taacher i n  the school. In the month 

of June 1977, applications were invi ted  by the Board of Izanagement 

for  the p o s t  of vice-principal which was t o  become vacant on the 30th 

June 1977. Applications were received from tm teachers i n  the 

school, the p l a i n t i f f  and h3s. Eary IIewitt another ass i s tant  teacher 

in the school.  Each of these candidates was interviewed by tho Board 



of IGamgemel~t; on tho  23rd June 1977. Following these in te rv iews  
m 

the  noard decided t o  appoint  b!rn. l iewitt  t o  the  pos t .  Both 

candida tes  were n o t i f i e d  by i e t t o r s  dated the  25th Juno and 

n o t i f i c a t i o n  of t h e  appointment was p ~ s t e d  i n  t he  ~ c n o o l  on t h e  27th 

m 

June. By l e t t e r  dated t h e  23th June the  Department of Education 

"! 
was n o t i f i e d  of the appointment and asked t o  r a t i f y  tho m e .  1 

1 Not i f i c a t i on  t h a t  t h e  Department htrd ssnc t ioned  the  appointment Was . 

given  t:, t h e  Board of hlana8ement by l e t t e r  dated t h e  7 t h  Ju ly  1977. 7 

The p l a i n t  i f f  was d i s s a t i s f  iod at the appointment of Wrs. HewittT 

t o  the  pos t  of! v ice -pr inc ipa l .  She had bel ieved a t  a l l  t imes t h a t  

s ince  she the  l onges t  se rv ing  rnenlbor of s t a f f  at the school  t h a t  
r=l 

she would au toma t i ca l l y  be e n t i t l e d  t o  a1c1 be o f f e r e d  tile post .  This 
v 

belief was based upon her understanding of an agroomenf en t e r ed  i n t o  

'7 

betvioen t h e  Ca tho l ic  Primary Scllool Managers Associa t ion and t h e  Irisl, 

7 
1.Iational Teachers1 Organisation.  The f u l l  t e x t  ~f the  agreenent  is ' 

7 

as fo l l ows  :- 

"Appoint~nent of v i c e - p r i n c i p a l ~  and  t o  posts o f  r e s p o n s i b i l i t y  7 

A t  a j o i n t  meeting of the  s t and ine  committee of the  Cathol ic  
Primary School Mana&orot Associa t ion,  a n d  r e p r e s e n t a t i v e s  o f  -7 

tho execu t ive  committee of the  I r i s h  Nat ional  Teachers'  
Organ isa t ion  on t h e  30th June 1972 t h e  fo l lowing  p r i n c i p l e s  f o r  
appointments t o  vice-principalsl! ipe and p o s t s  of r e s p o n s i b i l i t y  
were agreed  t o .  The s tand ing  committee of t he  C.P.S.5i.A. 
undertook t o  b r ing  these  agreed p r i n c i p l e s  t o  t h e  n o t i c e  of tho 



"manage r s . 
1.  Notice of a vacant v ice -pr inc ipa l s i l ip  o r  o the r  pos t  of 
r e s p o n s i b i l i t y  s n n l l  be posted v r i t h in  t h e  ocllool t oge t he r  
wi th  a s ta tement  of t h e  responsibility involved.  

2. S u i t a b i l i t y  f o r  the  post  s h a l l  be a cond i t i on  f o r  csppoin.tment. 

3. Other t h i n g s  b e h e  e q u a l ,  the a p p l i c a n t  l onges t  serving i r ,  
t he  school  s h a l l  be o f f e r e d  tile pos t .  

4 .  I n  t h e  schools  conducted by r e l i g i o u s ,  whore the  p r i n c i p a l  
i s  a r a l i g i o u s ,  a lay- teacher ,  as t h e  vacancy occurs ,  s h a l l  be 
appointod v i c e - p r h c i p a l ,  and t h e  p o s t s  of r e s p o n s i b i l i t y  
a l l o c a t e d  t o  r e l i g i o u u  and lay- teachers  i n  accordance wi th  t h e  
p ropo r t i ons  which they  c o n s t i t u t e  of the t o t a l  t each ing  s t a f f  
of t h e  school .  

5. I n  case  of doubt o r  d i f f i c u l t y ,  o r  any anomaly, the i s s u e  
should be s e t t l e d  by d i s cus s ion  between t h e  manager, t h e  p r inc ipn l  
t e ache r  and t he  persons  involved.  

6. If t h i s  discussion fails t o  achieve agreement, t he  matter 
s h a l l  be submitted t o  a board of a r b i t r a t i o n  appointed by 
agreement by t h e  C . Y . S . g . A .  L U I ~  by t h e  I . N . T . O .  

7. An a r b i t r a t i o n  board s h n l l  be s t r u c t u r e d  as fol lows:  

(a) two r e p r e s e n t a t i v e s  of C.P.S.1d.A. and two r e p r e s e n t a t i v e s  
of I . N . T . O .  shal l  be appointed by t he  r e s p e c t i v e  p a r t i e s  
at diocesan l e v e l  i n  t ho  case of C.P.S.M.A. and a t  
d i s t r i c t  l e v e l  i n  the case  of I.l?.T.O. : 

(b) an independent experienced parson agreed t o  by those  
r e p r e s e n t a t i v e s  sha l l  bo appointed t o  a c t  a s  chairman. 

8. No w r i t t e n  record  o r  minutes of t h9  a r b i t r a t i o n  proceedings 
s h a l l  be kept o t h e r  t h a n  t h e  agreed f i n d h g s ,  o r  i n  t he  case  of 
diangreement between members of t he  board, t h e  finding of t h e  
chairman. The board shall have power t o  c a l l  wi tnesses ,  and 
t o  make a r r a a e m e n t s  t o  have evidence heard  i n  camera i f  necessary 
Any expenses a r i s i n g  s h a l l  be shared by t h e  p a r t i e s  involved.  

9. Tne doc i s ion  of t h e  board,  o r  vhere necessary,  t h e  chairman 
o f  the  board,  shall be f i n a l  and  binding on the p a r t i e s  involved. 

10. I n  all cases t h e  name of t h e  appointee  s h a l l  be anounced when 
t he  appointment has  been sanctioned." 

The p l a i n t i f f  r ece ived  notification o f  the appointment of 

Rrs. Hewit t on Monday the 27th  June. 'he fo l lowing  day  she asked t o  

see  S i s t e r  Fr.vlces who was the  cha i rpe r son  of t he  Board of Management. 



She saw h e r  and i n d i c a t e d  t h a t  slw w a s  d iopu t i ne  t he  appointment of 
m 

Mrs. Hewitt .  The f ollotving day die oavr S i s t e r  Prances t oge the r  with 
0 

S i s t e r  Gertrude,  who was t h e  p r i n c i p a l  of the school .  Again she  

1 
objec ted  t o  the zppointment of iirs, I Iev i t t  and a g a i n  went through I 

r7 

t h e  h i s t o r y  of e a r l i e r  appointments.  Both S i a t e r  Frances end S i s t e r  

Gertrude informed h e r  t h a t  sho v a s  no t  e l i g i b l e  f o r  the pos i t i on .  1 

They quoted Rule 75(5) of t h e  Rules f o r  Nat ional  Schools. Bo th  of "1 

them assured  her  t h a t  h e r  s u i t a b i l i t y  was not  i n  quest ion.  On t he  

30th  June a meetine, was h e l d  dur ing  t he  lunch time break at rahich "1 

S i s t e r  Gertrude,  S i s t e r  Frances ,  Mrs. Hewftt and the  p l a i n t i f f  a t tended 
7 

Again t h e  mat te r  of the  eligibility of the p l a i n t i f f  was r e f e r r e d  t o  
r"l 

at  t h i s  meetinz. Reference was a l s o  made t o  tho f a c t  that the 

length of service of Krs. l iewit t  as a t r a i n e d  t eacher  was c o n s i d e r a b l ~  

'7 
1 

i n  excess  of the lengtki of service o f  the p l a i n t i f f  as a t r a i n e d  teacl. 1: 

7 
It was c l e u  t o  the  p l a i n t i f f  at  t h i s  rneeting thal; the Bozrd of I 

Management d i d  no t  i n t end  t o  change i ts  mind. Accordinely, she rn 

handed t o  S i s t e r  Frances a l e t t e r  which sho had w r i t t e n  on t h e  28th 

June 1977 purpor t in& t o  opera te  Cla\lso 5 of t h e  Agreement between the , 

Catnol ic  Primary schools Liaru~gors Associa t ion and t!le I r i s h  Nat ional  
r*l 



5 

Teachers '  O r g a l i s a t i o n  reacllod on the 30th June 1972. The l e t t e r  

i s  as fol lows:-  

"Dear S i s t e r  Frances ,  

Thank you f o r  your l e t t e r  of 25th June 1977. Regardin& t h e  
d e c i s i o n  of t h e  Board of Idmagement t o  appoint  Mrs. IIewitt as 
successor  t o  ldrs. Brophy as Vice-Pr incipal ;  by agreement betwee:: 
t h e  Ca tho l i c  Primary School IAanagersl Associa t ion (C.P. S. M.A.) 
and t h e  Conference of Convent Primary Schools (C.C.P.S.) on the 
one ham1 and t h e  I.N.T.O. that i n  case  of doubt o r  d i f f i c u l t y  
o r  any anomaly t h e  i s s u e  should be s e t t l e d  by d i s cus s ion  betwoen 
t h e  manager and the principal t e ache r  and t h e  persons  involved,  
I am appea l ing  under this Rule and would be e r a t e f u l  i f  you 
could o rgan ise  t h i s  d i scuss ion .  

Yours r e s p e c t f u l l y  

Theodora Carpondale " 

No rep ly  was r ece ived  by t h e  p l a i n t i f f  t o  t h i s  l e t t e r .  On t h e  13th 

September 1977 tho  execu t ive  o f f i c e r  of the  I r i s h  Ra t iona l  Teachers '  

O r ~ a n i m t i o n  wrote t o  the  Board of Ganagement t o  t he  same effect. By 

l e t t e r  da tod  the  19th  September 1977 t h e  Board replied t o  the  e f f e c t  

tha t  t h e  meeting r equ i r ed  i n  accordance with paragraph 5 had been held 

on the 30th June 1977 and t h a t  the discussion f a i l e d  t o  achieve 

acreement. There was no reply t o  th:iL l e t t e r ,  The plaintiff d i d ,  

however, d i s c u s s  t h i s  l e t t e r  wi th  S i s t e r  Frances. It was i nd i ca t ed  

t o  her tha t  ii sho wanted anything brought up before  the Board t h a t  

t h i s  rrould be done. The p l a i n t i f f  d i d  no t  take up this o f f e r .  lqotirin~ 

further wus done by t h e  p l a i n t i f f  u n t i l  iAay 1980. I n  t h a t  month she 



r a i s e d  t h e  m a t t e r  nit11 S i s t e r  P a t r i c i a  who i s  now t h e  cha i rperson  
C1 

of the  Board of Iilanegenent. Sht? had never raised t h e  ma t t e r  ~ r i t i l  
9 

I 

S i s t e r  P a t r i c i a  before t h i s  da te .  S i s t e r  P a t r i c i a  s u ~ g e s t e d  t h a t  

7 

the p l a i n t i f f  sl\ould write t o  the1Doard of Management and on the  

1 

14th  tday 1980 t h e  p l a i n t i f f  a i d  her  husband wrote i nd i ca t i n l :  t h a t  

'I 

they would l i k e  a meeting wi th  the  Board. The Eoard r e p l i e d  by 

l e t t e r  da ted  t he  4 t h  June 1980 r eques t i ng  t h e  plaintiff t o  s e t  out  9 

the p o i n t s  that she wished t o  di.scuss v.ith menhers of the  Board. 

The Board i n d i c a t e d  t h a t  on r e c e i p t  o f  such in format ion  they would 

again cons ide r  the mat t e r  and advise  whether o r  n o t  a meeting viould 
m 

be he ld .  The p l a i n t i f f  d id  not reply t o  t h i s  l e t t e r .  The next 
T 

s tep  taken by the p l a i n t i f f  was t he  i s s u e  of  the  pr:;ceedings i n  t h i s  
"1 

a c t i o n .  

PI 

A t  the closo of t h e  p l a i n t i i f  ' s casc, t h e  dei'endarlts applied f o r  

T 

8 non s u i t .  The evidence f o r  ttl9 p l a i n t i f f  givan hones t ly  and 

R 

f a i r l y  and I accep t  i t  as t r u t h f u l  evidence. I n  p a r t i c u l a r ,  t h e  

evidence of  t h e  p l a i n t i f f  h e r s e l f  lacked t h e  exaggerat ion vii~ich is " 

a l l  too f r e q u e n t  a f e a t u r e  of similar cases. Accordingly, I C7 

approach t h i s  o i . lp l ica t ian  as being n z ~ ~ b n i s s i o n  tnat  such evidence - 



7. 

and such i n f e r e n c e s  as m3y reasonably be t aken  from i t  do no t  

e s t a b l i s h  a prima f a c i e  case  i n  favour of the plaintiff. 

Tho pl . i i in t . i f f ' s  case i s  p u t  lipon two broad bases: ( 1 ) t h a t  she 

vraa e n t i t l e d  upon t he  proper  cons t r t t c t ion  of tho C.  P. S.2 .A.  agreement 

t o  be appoin ted ;  and (2) that the  Doard f a i l e d  t o  fo l l ow  f a i r  

procedures by f a i l i n g  t o  give  her an oppor tun i ty  t o  show t h a t  she was 

e l i g i b l e  f o r  t h e  appointment. 

Tho submissions on her behalf  presuppose t h z t  the C. P. S. L1.d. 

agreement should i n  t h e  c i rcumstances  of t h i s  case  be t r e a t e d  as 

c r e a t i n g  a c o n t r a c t u a l  r e l a t i o n s h i p  be tween the  parties. Thi s  i s  

no t  conceded by the defendants ,  bus s i nce  t h e  evidence sho~vs t h a t  

they accepted i t s  p rov i s ions ,  I accept the p l a i . n t i f  f ' s con t en t i on  f o r  

the  purpose of  t h i s  app l i ca t i on .  

The Con.c;titution of  Boards of Llanngenent of  E a t i o n s l  Scilools 

and   rule^ of Procedure provide by Article 2 3 ( c )  t h a t  appointments t o  

the pos t  of  v i ce -p r inc ipa l ,  as a l s o  appointments t o  p o s t s  of 

r e s p o n s i b i l i t y ,  shall be a f u n c t i o n  of th2 Board of Iilanage~nent. The 

e l i g i b i l i t y  of  appoin tees  t o  s u c h  posts i s  d e a l t  i n  Schedule E 

of t h a t  C o n s t i t u t i o n  under the heading " E l i g i b i l i t y "  at paragraph (b) .  



The c o n d i t i o n s  f o r  e l i g i b i l i t y  f o r  appoin tment  t o  t h e  p o s t  of 

v i c e - p r i n c i p a l  dependod upon t h e  p o i n t c  r a w e  o f  t h e  s c i ~ o o l  i n  
m 

q u e s t i o n .  I f  t h e s e  p o i n t s  did n o t  exceed  743, t h e n  the  c o n d i t i o n s  
T 

f o r  e l i g i b i l i t y  were those  s p e c i f i e d  a t  Ilule 7 6 ( 1 )  of t h o  R u l e s  

'7 

f o r  N a t i o n a l  Schools  f o r  e l i g i b i l i t y  f o r  appcin  tnent as p r i n c i p a l  

1 
t e a c h e r  of a s c h o o l  of l e s s  t h a n  80 pupils. O t h e r c i s e  t h e  

m 
c o n d i t i o n s  f o r  e l i ~ i b i l i t y  Y:cro t h o s e  s p e c i f i e d  i n  llule 76 (5 )  of 

t h e  same rules. '7 

l 'h is  p r o v i s i o n  i n  Schedulo i2 r e q u i r e s  a c o n s t r u c t i o n  o f  c h a p t e r  

11 of  the i iu les  f o r  R a t i o n a l  Scliools and of ilulc '(6 i n  p n r t i c u l a r .  , 

T h i s  c h a p t e r  of t h e  I iu les  d e a l s  w i t h  e l i g i b i l i t y  f o r  r e c o g n i t i o n  
cr) 

ratl~crr t h a n  wi th  appointment  as stlch. Rule 75 i n d i c a t e s  f o u r  c l a s s e s  
m 

of r ecogn i sod  t e a c h e r s .  Having r e g a r d  t o  t h e  Iiules f o r  e l i g i b i l i t y  
P - 7  

f o r  r e c o g n i t i o n  o f  such  c l a s s e s  c o n t a i n e d  i n  Rules 76 2nd 77,  it  \-mula 

seem t h a t  no t e a c h e r  )-#as e l i g i b l c  f o r  r e c o ~ n i t i o n  un l e s s  he o r  s h e  

was a trained t e a c h e r .  i iouovcr,  i n  p r a c t i c e ,  tilere a p p e a r  t o  be 

m 

many u n t r a i n e d  t e a c h e r s  - tho plaintiff was a n  untrained a s s i s t a n t  

t e a c h e r  f o r  msny y e a r s  - who arc: r c c o g ~ ~ i s e d  3r at least ~:!lor;e s e r v i c e  " 

is r e c o g ~ ~ i s e d .  T h i s  i s  importnnk i n  conoi r le r ing  e l i g i b i l i t y  for ~ 

IT 

1 



9 

appointment t o  promotional  p o s t s .  

Under Rule 76, the requ i red  s e rv i ce  as n cond i t i on  f o r  nppoint!r,sn 

t o  t h e  p o s t  of p r i n c i p a l  t e ache r  i n c r e a s e s  i n  accordance wi th  t h e  

s i ze  of t h e  school .  I n  a l l  ca se s ,  tne app l i c an t  mu3 t be a t r a i n e d  

teacher. For t h e  sma l l e s t  school ,  t h e r e  m y  have been a pe r i od  

of s e r v i c e  as a t eache r  which has been sa t is izc tc!rg:  k u l e  7 6 ( l )  ( b ) .  

The imp l i ca t i on  from t h i s  prtr:tgr;-~pii is t h a t  the 3ervlc.c r e f e r r e d  t 3  

w s s  be fo re  t h e  p roba t ionary  pe r i od ,  v:?ich ~ ~ 1 1 1 6  have been as an 

un t r a ined  t e ache r .  For l a r g e r  s c i i o ~ l s ,  ciepecdiny, upon their s i z e ,  

t h e r e  must bo t h r e e  p rev ious  y c a r s  of satisfactory s e rv i ce  and a t  

l e a s t  f i v e  y e a r s  s e r v i c e  i n  all, o r  f i v e  provious  years of s a t i s f a c t o r y  

Ti' s e rv i ce  and at l e a s t  seven years s c rv i ce  i n  a l l .  m e  l e s s e r  o f  these  

pe r i ods  of s e r v i c e  i s  r equ i r ed  Ly iiule 76(5) in the  case 02 appointme!lt 

as a v i ce -p r i nc ipa l .  

It i n  s u b m i t t e d  by t h e  dofeni l snts  tk3.L; t h e  r e q u i r e d  pe r iod  of 

s a t i s f a c t o r y  s e r v i c e  must be cs EL t rz ined t ' eac i i~ r .  T!~ey r e l y  upon 

p r a c t i s i n g  b a r r i s t e r  of not less L!vm ter! yezrs  't:rnt!il.!: V;ES h e l d  t 7  

bo a b a r r i s t o r  a110 had been i n  p r a c t i c e  et least ti.!: ycz re .  :'Standin;" 



w a s  taken t o  mean profess iona l  experience and not  j u s t  a per iod  of 
1 

time s ince  call. The reason  f o r  so  cons t ru ing  t he  word "standingn 
7 

does no t  a p p l y  i n  t h e  p r e sen t  c a se ;  s e rv i ce  whether as a t r a i n e d  

1 

or  un t ra ined  teacher  augge sts t h e  ga in ine  of exper ience.  

'7 

There i s  admit tedly  no d e f i n i t i o n  of the word "service '@. 

C1 

use of  t h e  word * s e r v i c e h ' i n  two d i f f e r e n t  s i t u a t i o n s ,  i . e .  wk~ore i t  

must be s a t i s f a c t o r y  and where i t  need not be s o ,  s u g e s t s  t h a t  the  

sanle meaning must be given t o  i t  i n  each case .  iTov!ever , R u l e  76 ( 6 )  1 

seems t o  put  the  mat ter  beyond doubt. Paragraph (a) i n d i c a t e s  t he  

s e rv i ce  t o  be considered when reclconing s e rv i ce  f o r  tho purpose of 
"1 

appointments. This  include^ se rv i ce  as an a s s i s t a n t  o r  a t r a i n e d  
7 

junior  a s s i s t a n t  m i s t r e s s ,  but  n o t ,  under paragrap11 (b), as a n  
1 

unt ra ined  jun ior  assistant m i s t r e s s .  Th is  sugges t s  t:-t s e r v i c e  as 

1 

an a s s i s t a n t  may be e i t h e r  as t r a i n e d  o r  untra ined.  I n  my view, 

the  p l a i n t i f f  as a n  un t ra ined  a s s i s t a ~ ~ t  t eacher  had s u f f i c i e n t  s e r v i c  

m 
of the  kind necessary t o  be e l i g i b l e  f o r  t he  appointaent .  

There wore considerable  d i f f e r e n c e s  i n  experience hetmcen the  - 
t\lto a p p l i c a n t s  f o r  the  post .  'i'l~c appointee mnr: some f i f t e e n  T e a s  

o lder  t5an t h e  p l a i n t i f f .  Siie had a b e t t e r  quai.if i c o t  ion  than the  
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p l a i n t i f f  and as r ega rds  s e r v i c e  w i th in  the Rules she had been a 

t r a i n e d  t eache r  f o r  some ten  y e a r s  longer  than  tho p l a i n t i f f ,  P ina l ly  

she he ld  a grade A post  of r e s p o n s i b i l i t y  v~hareas the p l a i n t i f f  held  

a grade B poe t  of r e s p o n s i b i l i t y .  The evidonce shows t h a t  these  

p o s t s  of r e s p o n s i b i l i t y  were created as a means of secur ing  a 

promotion f o r  teachers. It would seen t o  fo l l ow  the re fo re  that 

the  appointee  had obtained greater promotion than t h e  p l a i n t i f f .  All 

o r  any of t he se  ma t t e r s  would have sueceoted that as betvieen the two 

candida tes  t h e i r  merits were no t  t he  same. 

The r o l e  of t h e  Court when asked t o  enquire  i n t o  t h e  exe rc i s e  

of a power i s  t o  ensure  t h a t  t h e  power as exerc i sed  i s  t h e  potver 

granted and t h a t  i t s  exe rc i s e  has  been f a i r  and i n  accordance with 

t he  p r i n c i p l e s  o f  natural .  j u s t i c e .  

The procedure adopted i n  t h i s  case was t o  a d v e r t i s e  f c l r  candidates .  

Tno two cnnclj-dates were each broueht t o  a s e l e c t i o n  intervievr and at 

a Board moetine cul appointment WQS n~ade . The p l a i n t i f f  seelcs t o  

e s t a b l i s h  t h a t  he r  candidature  was never p roper ly  consltlered because 

she was never regarded as b e i n ~  el l ~ i b l e .  Tho oubmissi.on on h e r  

behalf con t a in8  t h e  innuendo that the q u e o t i o n  of e l i g i b i l i t y  rvas en 



excuse made up t o  exp l a in  the  fn i l -u re  t o  a p p o i n t  t h e  p l a i n t  iff whom 

1 

the  Board knavr they  were obl iged t o  appoint  ufider t h e  terms of the 

'7 

C.P.S.bI.A. agreement. 

I 

If i t  could bave been shown t h z t  such was t h e  ca se ,  then  the  

9 

appointment procedure would hsve been a sham and the  appointment a 

n u l l i t y .  There was no evidence vrhatsoever t o  support  such an 

innuendo. The f a c t  t h a t  t h i s  reason was given f o r  t h e  f a i l u r e  t o  T 

appoint t he  p l a i n t i f f  i n  t he  con tex t  of t h e  p r e s o r t  case does not 

e s t a b l i s h  t h a t  the  procedure vras a shzrn. There was more tkar. 
'I 

suffj.ci.ent evidence t o  show tha t  11Srs. Hewitt was e n t i t l e d  t o  be 
9 

appointed on her mer i t s  and t h i s  basis f o r  the  dec i s ion  v;as 
"I 

e s s e n t i a 3 . l ~  given t o  the  p l a i n t i f f .  The f a c t  thst the  ijoard may 

rn 

have miaconstrucd t h e  r u l e s  as t o  e l i g i b i l i t y  v ~ o u l d  not  o f  i t s e l f  

1 

be a ground f o r  s e t t i n g  a s i d e  its dec is ion .  

T 
I n  my view, the  power of appoilzte~ent was proper ly  exerc i sed .  I 

Even i f  i t  had not  been, the delay i n  cornmencine proceedings ha s  been" 

so excess ive  and s o  extreme t h a t  i n  the  exe rc i s e  of my d i s c r e t i o n  I 

would have r e fu sed  t h e  p l a i n t i f f  r e l i e f ,  I n  my vievt, t h i s  case  
CI 

i s  a f a r  worse case  from the po in t  oi' view of t h c  ap 'pl ic i tnt  f o r  r e l i e f  
m 
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t h a n  Tho S t a t e  (cussen)  .v. Dre11na11 1981 I.R. 131. 

A s  I have i n d i c a t e d ,  I i n t e n d  t o  t r e a t  thc !:. P.S .U .A .  agreement 

as c o n s t i t u t i n g  a l e g a l l y  enforceab le  c o n t r a c t  betv1ee3 t h e  p a r t i e s .  

This agreeuietlt had two b a s i c  aims: (a )  t o  c o n s o l i d a t e  t h e  

t r a d i t i o n a l  p r a c t i c e  of p ron~ot ions  i n  accordance v,6.ti~ s e n i o r i t y ;  

and ( b )  t o  o b t a i n  a s a t i s f a c t o r y  means of r e s o l v i n g  d i s p u t e s .  

Ne i the r  i n  t h e s e  aima n o r  i n  t h e  agreement i t s e l f  i s  t h e r e  

a n y t h i n g  t o  s u a e s t  t h a t  a p p o i n t n ~ e n t s  should  no t  be ccrried out  

f o l l o w i n g  a selection procedure.  Thero i s  nothing t o  impose a 

c o n t r a c t u a l  l i a b i l i t y  on t h e  lloartl o f  hianagemnt t o  a!)point  a 

p a r t i c u l a r  applicatll; .  khat  thero is ,  is r c o n f * r ~ ~ c t m l  o b l i ~ a t i o n  

on t h e  Board of  Ka.nagenient t o  a p ~ ~ o i n t  i n  accordance wiri! the  terms 

of  t h e  agreement. If i ts  d e c i s i o n  is c o n t e c t e d ,  t h ~ n  t h e r e  is a 

c o n t r a c t u a l  o b l i g a t i o n  t o  appo in t  i n  accordant:e nlth t h e  f i n d i n g s  o f  

t h e  h r b i t r n t i . o n  Board o r  i ts  chairmar., as t h e  cnse nlay t e .  

The decis:i.on of t h e  A r b i t r a t i o n  Board o r  of i ts  chairman arises 

e i t h e r  as p a r t  of t h e  appointment p r o c e s s  o r  as an  appeal f r o m  the  

d e c i s i o n  of t h e  Soard of tianiigernt?nt. Yrnichever v:ay its f u n c t i ~ n  i s  

regarded, i f  t h e  right t o  involve t h i s  Tr ibuna l  is  not  e x e r c i s e d ,  t h e  



p a r t y  i n  d i spu te  cannot cl.airn t h a t  the  c o n t r a c t  h a s  been broken. 
c, 

This  cannot occur un l e s s  the  Docrd of tlanagelnent refuses t o  accept 
rn 

t h e  d e c i s i o n  of t he  A r b i t r a t i o n  Board o r  of i ts  chairrnsn, as the  
7 

case may be. 
C1 

I n  t h e  p resen t  case ,  the  p l a i n t i f f  regarded the  procedure 

cl 

contemplated by Clause 5 of t h o  C.P.S.rt1.A. agreement as a r i g h t  of 

appeal .  This of i t s e l f  i s  i m u a t e r i a l  as i s  vil~ether o r  no t  the 

9 
discuss ion  COJI-ternplated by t he  Clause was held.  I.hnt is ma te r i a l  

i s  t h a t  t h e  p l a i n t i f f  a t  no s tage  p r i o r  t o  her  r e c e i p t  of n o t i f i c a t i f l  

of the  d e c i s i o n  t o  appoint  ic!rs. i i e w i t  t i nd i ca t ed  any ob j ec t i on  t o  

the procedure being adopted. lior did she do so by h n r  l e t t e r  seekink, 

t o  invoke t h e  p rov is ions  of C1nu:;e 5 o f  the  agreemel~t;. !ier 
I 

ob jec t i on  vras  t o  t h e  appointment of h i r s .  Nes i t t .  If  she w i s h s d  
CI 

t h i s  appointment t o  be revoked, i t  wan f o r  her t o  ensure thrrt the  

I 

a r b i t r a t i o n  took p lace ,  i f  d isc l iss ion d i d  not  achieve ! ~ c r  purpose. 

m 

Since she d i d  no t  do so ,  she has failed t o  e s t a b l i s h  any breach of 

-l 

con t r ac t .  

The p l a i n t i f f  has  f a i l e d  t o  e s tn l j l i sh  h e r  case al;d i.t must be 1 

dismissed. 

Henry Rarron 
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