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IN TBE ElATTEB OF TBB MCAL COVLIRNMENT (PLANNING AND D E Y ~ P R ~ T )  
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- and 

AND BORD P L W U  Reawndent 

J u h e n t  of Hr. Jmtice kmhy delivered the 18th day of February. 1983. 

h the 24th day of June, 1982 the Cork County Council, as Planning 

AuthoriQ , granted planning permission t o  Chemibio t ic  (   el and) = m i  ted 

( the applicants) for the erection of a substantial chemical plant at 

Brinny, Xnnishannon, County  Cork. 

On the l e t  day of July, 1982 the prosecutrix, who resides at Briw 

Glebe not far from the site o f  the proposed dwelogment m d  who had 

unsuccesaf ully opposed the present and earlier applications, appealed 

t h i s  deciaion t o  An LnBord Pleanala (the Board). 

The gmunds of the appeal are s e t  out in a letter dated the 76th 

July, 1982 from t h e  proaeoutrirta ~ o l i c i t o r  t o  the bard but it ia clear 



from that  l e t t e r ,  and indeed t h e  evidence given before me by E ' ! .  John 

Stewart, t h a t  the main object ion of the  prosecutrix t o  t he  granting of t h e  

pemiaaion #as the danger which she apprehended t ha t  the draw off of water 

required f o r  the pu rpo~es  of the proposed chemical process would cause 

subsidence and consequent damage t o  her residence, 

fa late July o r  ea r ly  A u g m t ,  1982, the Board forwarded to the  

s o l i c i t o r s  on behalf of the prosecutrix an impressive repor t  prepared by 

iW. Kevin T.C. Cullen 11,S.C. The avowed purpose of this repor t  was to  

provide information regarding t he  ef f cct  of pumping f r o m  production wells 

on the s t a b i l i t y  of B r i n n y  Glebe. The very f a c t  t ha t  this repor t  was 

commissioned by t he  appl icants  - qu i t e  apart from any i n t e rp re t a t i on  

which may be placed on i ts contents - makes i t  c l e a r  t h a t  the concern 

expressed by the prosecutrix was not wholly fanc i fu l .  

In any event Piessrs. Dona1 T. McCarthy & 3Jo. the  a o l i c i t o r s  on behalf 

of the  prosecutrix wrote to  the Board on tho  23rd A u g u s t  enclosing 

therewith a oopy l e t t e r  from Mr. Stewart,  t h e  a r ch i t ec t  engaged by the 

prosecutrix. The comments made by t h e  a r c h i t e c t  and so t r ammi t ted  t o  

the Bead made i t  q u i t e  c l e a r  that the  prosecutrix did not regard the  

Cullen report - aer ta in ly  i n  the  form i n  which i t  had been presented - as 

a l lay ing  t he  reasonable fear8 of the  prosecutrix.  Apart from t h e  par t i cu la r  



comments which Mr. Stewart made, he indicated the  need to obtain a more 

specia l ised expert  a d ~ i c e  t o  dea l  with the matter but  a s  a f i r s t  s t e p  he 

drew a t t e n t i o n  t o  the necess i ty  of obta ining ce r t a in  information which 

appeared to  have been omitted from the  Cullen report .  The s o l i c i t o r s  i n  

t h e i r  l e t t e r  of the 23rd August, 1982 a t  t h e  ou t s e t  make t h a t  point i n  the 

following terms:- 

"We not t h a t  t h i s  repor t  ( t h e  Cullen repor t )  does not have at tached 

to  it  the  sec t ions  and appendices referred to  i n  the repor t  and 

without t he  same t h e  repor t  is not of much use to  us. Please arrange 

to  forward these t o  ua as soon as you can to enable u s  t o  consider 

same ". 
It may be s a i d  immediately t h a t  t h e  f a i l u r e  t o  provide the sec t ions  

and appendices in  t h e  Cullen repor t  with t he  copy or ig ina l ly  provided had 

no s i n i s t e r  connotations. In f a c t  those sec t ions  and appendices were 

included only i n  a more comprehensive repor t  which const i tu ted an 

environmental study and i t  seems c l e a r  that t h i s  point  had not been 

adverted to .  

However it does seem c l e a r  beyond dispute  that a t  the  end o f  A u g u s t ,  

1982 the  Board through t h e i r  o f f i c e r s  were aware t ha t  the  prosecutrix was 

seeking to  make a caae on t h e  appeal  i n  which s h e  had a born f i d e  belief 



and indeed which was supported a t  l e a s t  t o  some extent by her professionel 

advisers. &en more'important i s  the f a c t  that  the prosecutrix herself  

believed and waa en t i t l ed  to  believe that the Board recogniaed tha t  the 

question of water withdrawal ma material to  the i r  decision on the appeal. 

It ia impossible not t o  conclude f r o m  the correspondence tha t  the prosecutr& 

and her advisers were awaiting and expect iw a reply t o  the l e t t e r  of the 

23rd A w t ,  1982. Indeed a reminder was sent on the 21st September, 1982 

repeating the request f o r  the information already referred to. Unhappily 

that  l e t t e r  was not reoeived by the Board u n t i l  the 28th September on 

which date ,  by an urthappy coincidence, the Board issued the i r  decision on 

the matter. Whilst the  Board i n  t h e i r  reasons explained that  they were 

nunable to  determine on the evidence avai lable  t o  it whether o r  not 

development which has already taken place on the appeal s i t e  has caused 

serious s t ruc tu ra l  damage t o  the appellants adjoining property 'ort whether 

a continuance of a c t i v i t y  on the appeal site would r e s u l t  in fu r the r  damage 

t o  the appellants propertyn they went on t o  grant the permission part ly  

on the baais tha t  the  then exist ing permission related t o  substant ial ly  

the same i ndus t r i a l  process. The Board fur ther  expressed the view tha t  the 

issue i n  re la t ion  to  the alleged s t ruc tu ra l  damage t o  the Glebe house should 

be resolved elsewhere "and should not be permitted t o  govern its decisionu. 



5. 

Whilst i t  is  t rue  t h a t  planning permission does not confer a l icence 

on the grantee r e l i ev ing  him from the  ob l iga t ion  which he  owes i n  t o r t  t o  

his aeighbour not  to  cauae unlawful damage t o  t h e  premises which he  o m  

o r  occupies, that does not mean t h a t  t h e  pos s ib i l i t y  of such damage takes 

the matter out  of t he  aphere of planning considerations. It may have been - 
even i n  t h e  pa r t i cu l a r  circumstances of t h e  present case - that  a stronger,  

more de ta i l ed  and more au thor i t a t ive ly  supported subaiasion on behalf of 

the  prosecutrix would have led t h e  Board to a d i f f e r en t  conclusion. I an 

not concerned as t o  whether o r  not that would have been the  r e s u l t  but it 

seems t o  mo that i t  must be accepted t h a t  such was a r e a l  poss ib i l i ty .  

Accordingly t he  f a i l u r e  - and I have no doubt t h a t  i t  was en t i r e ly  

unintent ional  '- by the  BoaFd e i t h e r  to fu rn i sh  t h e  prosecutrix with the  

required information o r  t o  afford h e r  an opportunity of making a final 

submission meant that the appeal was not conducted i n  accordance with the  

minimum e t andaAs  of fa i r  procedures grauanteed by the  Constitution. 

In the  cimumstances it seems t o  me that the  Conditional Order must 

t o  be made absolute  and the  cause shown disallowed. 

As to the consequences of the order made here in ,  I would propose t o  

follow the procedure indicated by the  President of the High Court i n  the 

Genmrt Case (unreported judgment dated the 1 s t  February, 1982) and t o  



direct  the  Board to  make available f o r  inspection by the prosecutrix the  

sectiona and appendices referred t o  i n  the  Cullen report together with the 

environmental study supplied o r  commissioned by the Industr ial  Development 

Authority #ithin one week from the date  hereof and t o  allow the proeecutrix 

a f ixed period - I would suggest a period of fou r  weelrs - within which the 

prosecutrix w i l l  make her f u l l  and f ina l  submission t o  the Board i n  relat ion 

t o  the subject matter of the  appeal. 
- 


