
Judnnent of Elr. J u s t i c e  blcW i Ll i ; t m  del.iverec1 6 1;h 1983 111 . t; 
: !I 

T h i n  a p p l i c a t i o n  i n  brought uri(1t.r t h e  p rov i s i ons  of section 

27  of t h e  l o c a l  Government (Ylannini: a n d  i~uvelop~nent ) Act, 1976, 

requ i . r ing  t h e  Respondents  t o  reu~edy defac  t n  in t h e  

of a dwelling-hourre a t  No. 1 2 6 ,  Ch:lrnwood h t t l t e ,  

by c o m p l e t i n g  t h e  c o n n t r u c t i o n  of' llle hour;o i n  
I- d i 

plcinnirq~ pe rmiss ion  a n d  an npprov:i l  :ivon t o  t h e  Respondent, 

Scan Nolan. I n  o rde r  t o  conform with l;llo plans  upon which t he  

pcrmisnion and approval were given, the  i n t  c r i o r  structural 
. .y 

i 
I 

bearing w u l . 1 ~  s h o u l d  have had foundn t ionn  b u t  no foundations 1 

were put i n  f o r  them and they wcrc, i n n t e i l d ,  b u i l t  d i r e c t l y  off i 

4 a 4 ' '  c o n c r e t o  f l o o r  s l a b .  This h:rn rc:r;ud.tud in subsidence 
i ' 

, .: -2 
f c a u s i n g  crilcks and o t h e r  damage t o  t h e  hou:le which i t  is , i {; i.! 

; ! I .  ,I I .I . , I , :  
L 
''I 

F est imated w i l l  c o s t  about  .CrJ ,000 t o  rc~nedy . 'l'here in no denial 
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of :irly of t; hcne f:lc t ! ~  by l.hc it t:sponticn I,:! . 

110. 126, C1l:rrnwood i n  t i 1  l e  w i t r !  (>tli$ 01' 1.2.i houses  i n c l u d e d  

in t h e  p l a n n i n g  p e r m i s s i o n  and a p p r o v z l .  It was b u i l t  by 

Respondent, Bray Developmentn Ltd . , under a c o n t r a c t  with 

J a c k s o n  d a t e d  4th A p r i l ,  1073, and, t h e  t'ippLicants h a v i n g  

purchased from Derelc J a c k s o n  i n  1979, t he  house i s  h e l d  

f o r  t h e  r e s i d u e  of  a term o f  500 yec1r.s demised by Bray 

Dcvclo~anentn , L t d  . , t o  Derek Jaclcnon by Indenture o f  Lease  

da t ed  24th May, 1973. It may be a c c e p t e d  th l l t  t h e  hous 

completed sometime i n  1973. 

An afYid: lv i t  strorn by t h e  Z o l i c i t o r  Tor  rieiiri Nolan and 

f i l e d  on hi.3 behiilf s t u t e n  -t;h;~t; ':(:an I lolan does  n o t  own 

n e v e r  owned any e n t a t e  o r  i.nt;c.rcnt i n  t h e  l a n d  and p remises  

known as Charnwood E s t a t e  o r  i n  any p a r t  t h e r e o f  and that he 

was not i n v o l v e d  i n  the c o n s t r u c t i o n  of No. 126,  It als  

t h a t  qean Nolan was n d i r e c t o r  o f  Dray Developments,  Lt 

t h a t  he a p p l i e d  f o r  t h e  p l n n n i n z  pe rmin l ion  and upprovo 

.the consen t  of Dray D e v e l o p m e n t ~ ,  Lt;d., .ind for* i ts  301 

I t  is diff icul- t ;  t o  r e c o n c i . l e  the Pi.rs : t  of t he se  two sea 

w i t h  t h e  o t h e r  two. No i n d i c a t i o n  is  given i n  t h i s  aff  



i n  given with regard to h i l  rotul-11 to l r c l n n d ,  

lot ic3 nus giMm. tn 2ht. l#veJ~g  Pxmn Smn. @1$4 . . s&ptt~&&:%, '. 

i! I 

1982, t ha t  a meeting of credi tors  would be  he ld  a t  Ashford, , I ,j 
I 

1 1 )  
.I: 4;' 

>&a. W i w a ~ ,  at$ X5Th W&Qk2,r 14G.2, far tlrr, V Q X W * ~  rrmling l i  

4 
' 1 

u p  af the following c o r n p n s ~ s ,  t h : ~ t  i q  ta s h y : -  Nolan ! 

I! 

( I relund) Ltd . ; Longwood D c v c l ~  pmen Ls , L t d  . ; 2nd Bray T 1 

j 
Developments, Ltd.  The Notice in stated t o  be published by 

ti 

O r d e r  UP the Board and io over t h e  n:rme o f  lean Nolan, director 

from which it would appenr  t ha t  all. Lhe~le companies are closely 11 
aasociated and probably have t he  qnme d i r e c t o r s .  Lt is a 

m a t t a r  for specu la t ion  i l ,s  to which s f  t;hr.ie cornpzrniefi f irst  

h o u ~ c n  . Tit8 last : ~ n n u a l  rc t u r n  to t h e  Gotnp:ini crr Office waa 

made in 19'15 and shows t ha t  t h e  only nharen in Bray ~ e v e l o ~ m e n t k  
I 



Nolan and Lhat they and John  I- lul l in .  were then the d i r e c t o r s  1 \! 11 :' 

and t h a t  John plu.lullins won t h e  3ecretar .y.  The Respondent ,  J .W.  

Raymond Jnclrnon, him been ~ t p p o i  ntcd li q u i  d i i to r .  No a f f i d a v i t  

h a s  been f i l e d  on behal f  o f  Bray Developments,  Ltd. ,  o r  t h e  

l i q u i d a t o r ,  b u t  a s o l i c i t o r  a t t e n d e d  on b i h o l f  o f  t h e  Company 

and t h e  l i q u i d a t o r  and s t a t e d  t ha t  t h e  l i q u i d a t o r  has no funds 

i n  hand and in n o t  i n  a p o s i t i o n  t o  c:.lrry out any work. It 

''3s s t a t e d  i n  t h e  aff idavi t  f i l e d  on b e h a l f  o f  Sean  Nolan that, 

f i n a l l y  : incert : i incd,  t h e r e  w i l l  n o t  be iiny nioney a v a i l a b l e  for 

d i s t r i b u t i o n  amongs t t h e  nh;~rcholdcr:3 vr d i r e c t o r s .  

A s  the A p p l i c a n t s  had no cont rac tu : i l  r e l a t i o n s h i p  with 

Sean Nolan o r  Uray Developments,  L t d . ,  t h e y  have b rough t  t h i s  

form t o  p r o c e e d i n g  t o  have t h e  defec t s  i n  t h e i r  house p u t  r id  

o r  t o  r e c o v e r  t h e  c o s t  of p u t t i n g  Lhcm rizht.  An Uray 

D e v e l o p ~ n e n t ~  , L t d  . , is inso ' lven t; , t h e y  t1::ve cI.:li~ned r e l i e f  

ug:~irisL ?ei.;n tlo.l:.ln r~l lno,  011 !,he ,yrol~lid l;ii:il, he .i.:3 a d i r e c t o r ,  

t h a t  he obtained p l a n n i n g  p c r ~ n i ? n i o n  i.n hj.9 orin name, and t h a  
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he ~nz~de  t i  p r o f i t  i'rom t h e  bui ld in : ;  ec:Lal;c e i t h e r  by v i r t u e  0: 

hia  ahareho ld ing  o r  o t h e r w i s e .  

5ccLion 27 of the Act of 1976 provided as follows:-  

(1) \$here 

( a )  development of land, being (1evel.opmen-t f o r  which a 

permission is r e q ~ i . ~ c d  u n d e r  iJ:lrt I V  of the Princip'c 

Act, is being csrried out without such permission, c 

(b) and unauthorised u s e  in be ing  rnde of land,  

t h e  High Cour t  may, on -tihe app1ic ; i t ion  o f  a planning a u t h o r i t  

o r  any other person, whether o r  n o t  t h e  person has an interes 

in the land, by order p r o h i b i t  the continuance of the 

development or unau tho r ined  use. 

(2) %here any development : iu thor i . l ed  by a pe rmi s s ion  granted 

under  P a r t  I V  of t h e  l ' r inc ipr i l  Act h:ts been cornmenced but has  

not been, o r  is n o t  be ing ca r r i ed  out in conformity with the  

parnlisnion because  of  t h e  non-coinplirince with the requirernent~ 

of u c o n d i t i o n  a t tached t o  the permission o r  for any o t h e r  

reanon, t h e  High Court; may, on tllc ilppLic.:t;j.on of a planning 

a u t h o r i t y  o r  any o-t;hcr person, whether or not ,that person has 



a i 

an i n t o r u n t  i n  t h e  bind, by o rde r  n? l u i r o  :iny p e r s o n  s p e c i f i e d  :/ 
I! 

I 

i n  the o r d e r  t o  d 3  o r  n o t  t o  (lo, ol* t;o i:c:rse t o  d o ,  as the case a 1 
I 

may be, : lnything which  t h e  Court  conl.icler:s necessary t o  ensure  I 

: 
! 

t h a t  t h e  deve lopmant  is carried o i l t  in c o n f o r m i t y  with t h e  / I 
permission and s p e c i f i e d  i n  t h e  o18d-.r. I 

L 

: i 

On b e h a l f  of all t h e  3 e s p o n d c n t n  it i s  nubmi t t ed  t ha t  the ii !:, 
1: 

a p p l i c a t i o n  i s  statute barred because it: is more than six years i: 
! b 
i c 

since t h e  work w2n comple ted .  I r s f c r r c d  t o  t h e  c a s e  o f  'i 
i i 
i; 
!I Pirelli Gener:d. C:ible 1qork.s Ltd. -v- -.---..- Oncer Paber Cc Partners !' _ j 
if (1903) 2 W.L.B. 6. Thin was :r decj.:ion on :.I c l a i m  i n  negligence,:  
/ i 
: : 
!i 
il concern in l :  tho f i iu l ty  c o n s t r u c t i o n  o f  :1 chimney i n  which it was 
ij 

he ld  by l l ~ u  House of Lonln  t h s t  t i m e  start3 t o  run against a !I ; 1  
i 

Flaintif f when t h e  darnsee first  o c c u r n ,  irreqpective o f  whether j(. 
? 
i i 

it could o r  s h o u l d  have  been discovered a t  t h a t  time o r  not .  :I 

This case was d e c i d e d  on o conni.di:r-;ition of terms of an E w l i s h  !: 

! s t a t u t e  i d e n t i c a l  w i t h  t h e  tcrmn of section 11 of the s t a t u t e  i 

of i~irnitntionn, 1957. yhin nec t ion  provi.don that  a c t i o n s  t o  

recover any  sum recoverable by vj.rtua o f  :Any enac tment  sha l l  not i 

be troug1:ht; :.rL'ter t h e  exp.i .r;rt ion ol. 7i.x yc:lm frolo the  d a t e  on 



which t h o  c:.tuso o f  a c t i o n  :lccr\~ed. Thc time when the damage 

occurred t o  t h o  Xpp.Licantat house :~nd t h e  a p p l i c a t i o n  of sec t io  

11 war1 n o t  d iscunsed  be fo re  me, but t h e  o n l y  evidence i n  the 

a i f i d u v i t n  i g  tkut cracks were Zi.rr,t; not iced  in October o r  

November, 1380, and th.xt t h e  door:> bag:~n  t o  s t i c k  i n  o r  about 

t h a t  time. A R  a 5urveyor for il building society surveyed t h e  

property i n  t h e  Sumner of 1973, and does n o t  appear  t o  have 

I? {i obaerved any such cracks then ,  i t  seems reasonable  to assumo 

t h a t  t h e  cracks and the stickin;; of t h e  doors occurred i n  o r  

t h e  same time and t h s t  , u p  u n t i l  then, t h e r e  had been no 

,;damage t o  t h e  b u i l d i n g .  Thus,  i.f the  s e c t i o n  is a p p l i c a b l e  

to t h e  claim i n  t h i s  proceeding, 1 urn o f  opinion t h a t  t i m e  would 

not have run n g a i n g t  the /ipplic.int.;. 

Although I have d iscussed  t h e  p o s i t i o n  on the b a s i s  t h a t  
F 

t h a t  it does n o t .  Although the  Court is  g iven  very wide powers 

under s e c t i o n  2 7 ( 2 )  of the 19'16 Act, i t  does no t  geem t o  me 

that t h i s  proceeding i s  one t o  recove!r money recoverable under 

t h e  s e c t i o n .  What i s  h e r e  n l l e g e d  is  th:~L a development has 



been carried o u t  i n  conformity w i t h  t h e  perinission granted 

under t h e  Loca l  Government ( P l s n n i n g  and Development) A c t ,  1963,'!1 , I 

and I am ~ o l e l y  concerned t o  cons ide r  t h e  r i g h t  of t h e  

Applicants  t o  en fo rce  c o n f o r ~ n i t y  under t h e  p rov i s ions  o f  sectiot:; - 
:;I 
,I :. W 

27(2) of t h e  1976 Act. Save as h e r e i n a f t e r  mentioned, no 1-1 
gecti.cn o f  8ny l i m i t a t i o n  s t a t u t e  was opened t o  me and I am of , a  
' op in ion  t h a t  t h e r e  is no s t a t u t o r y  l i m i t a t i o n  f o r  the 

E : ' I  
' i 

commencement of  these proceedings. 1 !' I . . 
, I 

It was t h e n  submitted t h : . ~ t ,  5 . f  t h e  per iod  of  s i x  years i s  

not  a p p l i c a b l e  3s a l i m i t a t i o n ,  :I period of f i v e  years from the 

development has been c a r r i e d  o u t  as t h e  time wi th in  which n o t i c e  

f 

completion of  the work must bo adopted by i ~ n a l o g y  t o  the i.1 L 
! 

must be served  r e q u i r i n g  t h e  c a r r y i n g  o u t  o f  the c o n d i t i o n s  of  

planning permiss ion ,  but I note that s e c t i o n  35(1)  of the 1963 

? 

Act, which more resembles s e c t i o n  27(2) of  the 1970 ~ c t  does not 

name any t ime f o r  sewin;: n o t i c e  r e q u i r i n g  t h e  c a r r y i n g  ou t  of 

[. r 9  I 
prov i s ions  of  s e c t i o n s  31(1)  and 32(1) of t h e  1963 Act. These !' 

s e c t i o n s  name o per iod  o f  five years f r o m  the  t ime when a 

a development i n  conformity w i t h  planning permission. NO 



argument h:m been advanced before ma 3% t o  the  d i f f e r e n t  

applic;ibion o f  ~ectionl 31 iind 35 01' the 1963 Act and it may be 

ii 
t h a t  ttle a ; ~ r l i e r  s e c t i o n  r ofern t o  a nitu:ltj .on where a l l  work ij '1 

h-an been completed whcrci~r;  t he  :L:tf;er c,ection refers t o  work 

if 

which i s  s t i l l  i n  progress ,  but I arn of opin ion  that I a m  no t  ji 
t 

I' 

:i 
:t. 

e n t i t l e d  t o  apply  a s t a t u t o r y  l i m i t a t i o n  t o  proceedings under !. 
, . . 
8 . 

8 

one s e c t i o n  merely because a l i m i t a t i o n  has been provided f o r  
7 

? 

proceedings under  o t h e r  s e c t i o n s .  

I WRR t h e n  r e f e r r e d  t o  p.ago 123 of t h e  book by Walsh, J., j ,  
i i 
a 1 >": . I., 

on Planning  and Developilent Low at which tho a u t h o r  expressed ij 
11 

(2 )  also.  

I i 1.') 
a I 

t h e  view that an  a p p l i c a t i o n  under s u b s e c t i o n  (1) of s e c t i o n  27 I:( 
i;! :i 

I do n o t  accep t  t h i s  argument. 

1 must be m:ide before  the devclop~ncnt h:~n been completed and i t  :I., 
li 
!i 
:r 
i' 

was argued t h a t  t h i n  il t h e  c o r r e c t  i n t e r p r e t a t i o n  of s u b s e c t i o n ~ ~ i  

The phraseology of 

j , . 
I 
: 

the two subsections is completely different and, if the 8 

! 
i n t u r p r c t o t i o n  nought t o  be placed on subnec t ion  ( 2 )  were t o  i 

i be iiccopted its c o r r e c t ,  it would r;ccm t o  iltt:lch no importance 1 . . 
I i 

t o  t h e  words "but  has no t  been". 

... On behalf  of  Sean Nolun i t  hxn been r ~ u b ~ n i t t e d  that he 



cannot bc nlildu l iernonolly l i - ~ b l e  i ~ ~ c r e l y  bccaune h e  applied f o r  

planning permission o r  becuuze he i q  o r  won a d i r e c t o r  of Bray 

I)evelopments, Ltd.. I was r ~ ? ~ c r r e t l  t o  the case o f  h'rescati 

E s t a t e s  Ltd. -v- Walkeq (1975) I .K. 1'77, but t h i s  seems to me 

t o  be r e l e v a n t  only  t o  the queqtion of t h e  right of Sean Nolan 

t o  apply for planning permission i n  h i s  own name provided he 

had t h e  consent  of  the owners o f  t h e  proper ty  t o  do so.  1.1; 

does not  give any assistance on t h e  ques t ion of  his personal 

r e s p o n s i b i l i t y  for failure t o  carry out the condit ions of the 

permiogion. I was informed by Counsel that some o r d e r s  have 

been made 

was also 

judgments 

m:~king d i r ec  t o r s  nmen:lble i n  cert..lln cases ,  but I 

.nEormed t h a t  

avai lable s o  

there were no 

t h q C  I have n 

repor ted  cases o r  w r i t t e n  

.o idea wh~i t  pias the form of 

proceeding i n  which such orders were 

associated companies such an appears  

made. h conglomeration of 

from the present  

proceedings deserve3 very c l o s e  inve3t igaCion and d i r e c t o r s  

may w e l l  be made renponnible  f o r  f r : ~ u d ,  miarcpresen ta t ion ,  

improper a p p l i c a t i o n  o f  money o r  negligence but this would 



1 

-1 1- i 
6 ,  ,# '1 

g r e a t  d e a l  more evidence t h a n  has been placed before  me, and I I I 
I 

do not  nee how I could hold Scan Nolan r e s p o n s i b l e  on t h i s  \ 
q1 
I 

a p p l i c a t i o n  merely because he made t h e  a p p l i c a t i o n  f o r  planning ) 
8 ,  I 

i 

. 
I '  

1: 
damages, which i s  the  esqence of  t h e  a l t e r n a t i v e  c la im on t h i s  i 

I I 

! 

I 

) 
: 

i 
: ' 

11: 

a p p l i c a t i o n ,  and I w i l l  conf ine  myself t o  making an o r d e r  1 
8 !I! 

9 .  

'i I[ 
permission i n  h i s  own name. . [I[ 

-1 
t F i n a l l y ,  it appears t o  me t h a t  s e c t i o n  27(2),  a l though  ! j ; i  

ili ( 
;I { 

very  wide i n  its terms, wan not  in tended t o  inc lude  a claim i n  !I 4 

1 

i 

j' d i r e c t i n g  compliance with t h e  palnning permission and approval  . 
8 

j 
j. I 
1 11 

al though,  i n  view of t h e  l i q u i d a t i o n ,  1 will hear  further .: 
, 

i 

argument as t o  t h o  form o f  the o rde r .  I 

:: < 

! 
!' 
: '. 
I 

I 

j 
; 
I 

1 
! 
! 

; 2 
' C  


