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Judgment of Plr .  J u s t i c e  McWilliam d e l i v e r e d  on the 29th day 
of J u l y ,  1983. 

The Prosecutor  i s  a r e s t a u r a n t  owner c a r r y i n g  on 

business  v l t h  h i s  wife i n  t h e  tobm of Arklow z t  premises i n  

Upper lvlain S t r e e t .  The first-named Respondent ( h e r e i n a f t e r  

cu l l ed  the Council)  i s  a L o c ~ l l  Adthori ty  within t h e  meaning 

o f  the  Gnn~ing and L o t t e r i e s  Act, 1956. Tne second-named 

!tespondell t; is t h e  Town Clerk employed by the  Council. 

Tile Prosecutor  and his wife are b o t h  c i t i z e n s  o f  1relar.c 

and were both born i n  the  S t a t e .  They appear t o  have moved 

t o  Arklow about  six o r  seven years a g o  where they commenced 

businens i n  premises a t  l!o. 23, Upper Main S t r e e t  which they 

c a l l e d  the  Roma Cafe. They extended t h i s  bus iness  t o  the 

ad jo in ing  premises, l o .  22 ,  Upper Main S t r e e t ,  in tending  t o  

develop a fast  food and convcnionce food bus iness  there .  



They i'ourld, howevar, t h a t  bllio business  was n o t  s u f f i c i e n t l y  
7 

s.i~ccen:;f'ul as t o  r equ i re  sepal-:lto premisca 2nd they app l i ed  
"1 

t o  the Cr,uncil f o r  planning permission f o r  change of  user  t o  
rl 

use as :ln atr~usemcrlt c a n t ~ * e .  This a p p l i c a t i o n  was refused bJi 

1 
t h e  Cou l rc i l  bu t ,  on a p p a l ,  s.!aa granted by An Bord Pleanala i 

on 25 th  February, 1982. 

1I;lving obtained t h i s  p l ann ing  permission, an app l ice t i ?  

l r : ~ : ;  b~.v~i::li l, t o  t;he D i ~ t r i c  f; Court f o r  a serti f i c a f e  : a u t h o r i ~ k  

the i s sue  o f  a gaming l iccl lco under the   provision^ of the 
. . 

"1 
i 

-19'jG Act;, ; ~ n d  the Prosecubor expended money t o  comply with 
rn 

1-equiretnents made by the  County Fire Officer and t h e  BcaLth 
"r 

Authority.  I 

1 
The matter  came before t h e  D i s t r i c t  Court on 19th A p r L  

1982, and a c e r t i f i c a t e  was granted notwithstanding ob j e c t i  k 

by the Council. The Council then appealed t o  t h e  C i r c u i t  1 
Court a n d ,  on 2 4 t h  June 1982, t h e  appeal was heard and t h e 7  

c e r t i f i c a t e  was refused.  The grounds o f  ob jec t ion  t o  the 1 

gran t ing  of this c e r t i f i c t r t e  apnear t o  have been t h e  same ag, 

the  ob jec t ion  planning 
T 

permission with t h e  a d d i t i o n a l  grounds t h a t  t h e r e  were 
m 



s u f f i c i e n t ,  o r  too  many, licences already i n  t h e  l o c a l i t y  and 

t h e  unau i t : :b i l i ty  of  t h e  premises and t h e  c l a s s  of persons 

l i k e l y  t o  a t t e n d  t h e  premises. 

Pa r t  I11 of t h e  Act dea l3  with t h e  l i c e n s i n g  of amusement 

h a l l 8  ;ind f ~ r n f n i r s ,  Sect ions  1 ar-d 13 provide t h a t  k a r t  I11 

s h a l l  not  have any e f f e c t  i n  a n y  a r e a  un less  t h e r e  i s  a  r e s o l u t i o ~  

of a Local Author i ty  adopting P a r t  I11 i n  r e spec t  of the whole 

o r  a s p e c i f i e d  p a r t  of i t s  a d m i n i s t r a t i v e  area  and may by 

r e s o l u t i o n  resc ind  such.adoption.  P a r t  I11 was adopted by 

. . 
r e s o l u t i o n  or t h e  Council  of 28th June 1956, i n  r e s p e c t  of the 

whole o f  i t s  a d m i n i s t r a t i v e  a r e a .  

3ec t ion  15 provides that t h e  u i s t r i c t  Court may gran t  a 

c e r t i f i c a t e  f o r  t h e  i s s u e  of a l i c e n c e  permi t t ing  gaming a t  

an amusement hall which ahall s p e c i f y  t h e  period i n  t h e  

p a r t i c u l a r  year t o  which it r e l a t e s  f o r  which t h e  c e r t i f i c a t e  

i s  granted.  I t  appears  t o  fol low from this that a c e r t i f i c a t e  

f o r  a l i c e n c e  can only be granted f o r  one year a t  most and 

t h a t  a new a p p l i c a t i o n  must be made each year .  

Sec t ion  17 provides t h a t ,  i n  cons ider ing  a n  a p p l i c a t i o n  

f o r  a c e r t i f i c a t e ,  t h e  D i s t r i c t  cour t  s h a l l  have regard  t o  



t;hu f o l 1 . o w i . 1 ~  m u t t e r s  :- 

(a )  tht: charac ter  of the  Applicant,  

1 
( b )  t h o  number of gan l in~  l i c a n c c s  i n  fo rce  i n  the l o c a l i t y ,  

( c )  l.11c u u i t a b i l i t y  of the  proraises, 1 
"1 

( d )  the c l a s s  of persons l i k e l y  t o  r e s o r t  t o  t h e  ipremises, I 

( e )  t he  kinds o f  gaming proposed t o  be c a r r i e d  on. 1 

I have no t  been furnished with a copy o f  the  Order o f 7  

the  C i r c u i t  Court but  i t  appears  from an A f f i d z v i t  o f  t h e  7 
Prosecutor  

. . 

the applica 

t h a t  the  C i r c u i t  Court  Judge, i n  r e f u s i n g  t o  grant 
7 

I 
t i o n ,  had regard to  the  number of  l i c e n c e s  already 

9 
I 

i n  fo rce  i n  the l o c a l i t y ,  t h e  s u i t a b i l i L y  of the  premises a i d  
T 

I 

t he  c l an3  o f  persons likely t o  r e s o r t  the re to .  

"! 
 his dec i s ion  having been made by the  C i r c u i t  Court, 1 

7 t he  Prosecutor  decided t o  make a f u r t h e r  similar a p p l i c a t i c ?  

? 
t o  the  D i s t r i c t  Court having, apparently,made some i 

unspecif ied modif icat ions t o  the premises t o  inc rease  7 

s e c u r i t y  and t o  c o n t r o l  t h e  at tendance of customers, 1 

presumably t o  meet some of the  grounds on which the  C i rcu i  f ! 
i 

Court hrtd remued the  c e r t i f i c a t e .  Notice of t h i s  f u r t h e r  
m 

a p p l i c a t i o n  was duly published i n  the I r i s h  Independent of 
a 



5th i ' t : t~~*u:lry,  I L I L I ' J ,  ilrlci was po:;tod t o  t h e  Council  and o thers  

oti 3rd YuLruary.  Subsequently the premi-ses were again  

inai)ect,c:ti by the f i r e  of r i c e r  who requi red  ce r t a in  a d d i t i o n s  

t o  bc r!l~%tlc t o  comply w i  ti1 new r ~ ? g u l a t i o n s  which had reccnt1;- 

come i n t o  e f f ec t .  These a l t e r a t i o n s  were completed by the 

Prosccu to r .  

Notiice by t h e  Council o f  i n t e n t i o n  t o  r e sc ind  the 

cliloption Or p a r t  111 of  t h e  Acl; had been publish33. i n  the 

I r i s h  l J ~ * e s s  and i n  the Wicklow P c o ~ l e  a t  the end of  Octcber, 

On 9 t h  February, 1983, t h e  Council passed a r e s o l u t i o n  

resc ind ing  the  adopt ion of P a r t  I11 w i t h  r e s p e c t  of the 

e n t i r e  o f  i t s  a d m i n i s t r a t i v e  area. Notice o f  this 

r e s o l u t i o n  was published i n  the Wicklow People on 18 th  

February,  1983. The Council expla ins  t h a t  the de lay  betwee! 

October and February,  1 983, was because two a p p l i c a t i o n s  had 

been r e w i v e d  on 7 t h  December, 1982, f rom two e x i s t i n g  

1icenser:s i'or r e n e ~ i a l s  o f  t h n i r  licences which were not t o  

L)'J h c i ) ~ * ~ J  by ishe I l i s t r i c t  C o l u s t  u n t i l  171;tl Januzry, i Q83. 

ProsumabZy t h i s  +;as done because s e c t i o n  15  provides t h a t  a 



1 

c@rt; j  !'i i::~ I,(:  zhal.1 110 t bc i . n v a l l d a t c d  by the subsequent 

r-escis:; i o n  o f  rr r e s o l u t i o n  xdop t ing  Y n r t  Ill. 
1 
T 

At 1.!11? 3umc mc!cti.ng on 01.h P o h r u a r y ,  1983, the Council 

"I 
a l s o  I-e::olved t o  adopt Part I T 1  of the  Act i n  r e spec t  of ( 

s p e c i f i e d  p a r t s  of i t s  admin i s t r a t ive  a rea .  Weae s p e c i f i l  

p a r t s  d i d  not  include Upper Main S t r e e t  b u t  d i d  inc lude  the7 

areas i n  trhich the four  premises a l r eady  l i c e n s e d  fo r  gamin ""I 

On 7 t h  Illarch, 1983, t h e  Yrosecu to r l s  a p p l i c a t i o n  f o r  a 
. - - .  "1 ! 

gaming l i c e n c e  cane before the  D i s t r i c t  Court  but was 
"I 

the adopt ion  o f  P a r t  I11 of the Act. I 

On i i th March t h e  Council publ ished a n o t i c e  o f  i n t e n t  1 oi 

t o  cons ider  pass ing  a r e s o l u t i o n  adopt ing P a r t  III i n  reopelt 

of the s p e c i f i e d  p a r t s  of the  admin i s t r a t ive  a r e a  as I have1 

mentioned above. 7 

The Prosecutor  br ings  t h i s  q p l i c a t i o n  f o r  an Order oP, 

Certiorari f o r  the purpose of having the r e s o l u t i o n  of 9 t h  
=-I 

F e b r u a ~ ~ y  quashed. He a l l e g e s  t h a t  t h e  Council has  a t  a11 
7 

times obs t ruc ted  him i n  h i s  e f f o r t s  t o  try t o  e s t a b l i s h  
rn 



himself i n  business, f i rs t  by ob jec t ing  the  g ran t ing  of 

planl~iri,c; 1:c:rmisr;ion and then  by adopt ing  the  procadure to  

excll:de h i s  premises from t;he z r e a s  f o r  which a l i c e n c e  m?y 

h e  gl3unt;ei1, a d  t h a t  the  r e s o l ~ t i o n  m s  passed specificall : ;  

t o  prcvcrlt him obta in ing  a  l i c e n c e  and no t  i n  the  proper 

e x e r c i s e  of the  s t a t u t o r y  power. He a l s o  argues that the 

passily.; of t h e  r e s o l u t i o n  a f t c r  he had app l i ed  f o r  a 

certil'icti.t;e is an unuarrBonted i n t e r f e r e n c e  with t he  

admin i s t rx t ion  of j u s t i c e  by the  Courts as e s t a b l i s h e d  by 
. . 

A r t i c l e  34 of the  Cono t i tu t ion ,  2nd a l s o  offends a g a i n s t  the 

concept o f  c o n s t i t u t i o n a l  end n a t u r z l  j u s t i c e ,  

I have been r e f e r r e d  t o  a g r e a t  many cases  and I append 

a l i s t  of them t o  t h i s  judgment. I do not  propose t o  r e f e r  

t o  thern all b u t  I accept  the p ropos i t ions  t h a t  i t  is an 

abuse of a s t a t u t o r y  power t o  exerc ise  t h a t  power for 

improper motives,  and t h a t  the ground t h a t  the  powers given 

to  any a u t h o r i t y  must be exerc ised  i n  accordance with the  

principles o f  c o n s t i t u t i o n a l  jus t i ce .  3ee E a s t  Donegal 

Co-Opc:rr\ Live Livestock Illart -v- Attorney General ( 1 970) I. 2 .  

317 p e r  Valsh, J. ,  a t  p. 341 .  Glover -v- B.L.N. Ltd. ( 1  577 



1 .x .  3ou. 

\ l i t11 ~ ~ c ~ a r d  t o  t h i s  aspect of t h e  case  i t  seems t o  me 

t!lat t t ~ c  i ' ~*osccu to r  has no l.e(:al r i g h t  t o  ob ta in  a gamir_g "i 
1 liccllci: : i l  thou&l? he has a r i g h t  .to c~pjlljr for  0r.e. Cnce he , 

llrta rllr]::l i t 4  cind bcen refused a l i c e n c e  on p o u n d s  edvanced C/ 

by the Cri1.1ncil and conuldcred by the Court ,  I can see  nothi '^e  1 
improper i.n t h e  Council fur ther -  i ts  po l i cy  of r e s t r i c t i r a ]  

g a n l i ~  i.n i t s  admin i s t r a t ive  ere2 i n  the manner i n  which i% 
I 

hiis done. Whatever may be %he a t t i t u d e  o f  i n d i v i d u a l  
7 

I 

members of the Council towards t h e  Prosecutor ,  t h e r e  i s  

nothint: t l ~ t  I can s e e  t o  sugl~est;  t h a t  t h e  Council  does n o t '  

genuinely hold the view that t h e r e  are already s u f f i c i e n t  1 

1. gaming premises i n  Arklou anc! t h a t  the  r e s i d e n t i a l  na ture  ( i 

Upper Main S t r e e t ,  such as it may be, o w h t  t o  be preserveel  

The second oubnission on behal f  of the Prosecutor  1 
p r e s e n t s  molDe d i f f i c u l t y .  Again, I accept  t h e  proposi t io$ 

t h a t  a s t a t u t o r y  o rde r  o r  r e s o l u t i o n  made a f t e r  the  

conmencement o f  proceedings and which de tern ines  t h e  i ssues  

in those proceedings cannot s tand.  See Buckley and Others 
I 

7 
-v- The Attorney General (1950) I . R .  67. But t h e  f a c t s  O i  

"I 



t h i s  cane 111t1.r t be corloidered closely. The P l a i n t i f f  s 

f i r s t  a g p l i c a t i o n  was he2rd i n  t h e  D i s t r i c t  Court on 19th 

A p r i l ,  198:;. If granted t h i 3  could no t  have been f o r  more 

than  a yenr  and probably wso granted f o r  a y e a r  by the  D i s t r i c t  

Court ,  a l though t h i s  c e r t i f i c a t e  was no t  before me. It 

must be very unusual t o  make a f r e sh  a p p l i c a t i o n  wi th in  a  

y e a r  from t h e  time when an a p p l i c a t i o n  f o r  t h e  same l i c e n c e  

has al ready been refused un less  t h e r e  has  been a s i g n i f i c a n t  

chenge i n  circumstances.  However t h i s  may be, it has not 

. . 
been suggested on behalf  of t h e  counc i l  t h a t  the  r e f u s a l  of 

an a p p l i c a t i o n  i s  any bar t o  a f u r t h e r  a p p l i c a t i o n  immediately 

after such r e f u s a l .  

Notice of i n t e n t i o n  t o  r e sc ind  t h e  adoption of P a r t  I11 

was published by the Council  i n  October,  1983, but i t  was 

not u n t i l  e i t h e r  3rd o r  5 t h  February, 1983, t h a t  notice of 

t h e  P r o s e c u t o r f s  new a p p l i c a t i o n  w a s  given. 

While I would have had no h e s i t a t i o n  i n  making the 

cond i t iona l  o rde r  abso lu te  had t h e  r e s o l u t i o n  rescinding the 

adoct ion of  P a r t  111 been made w i n g  t h e  course of t h e  

proceedingo concerning t h e  f i r s t  a p p l i c a t i o n  t o  the  Courts,  



1 

I carlilot sue t h a t  a n  a p p l i c a u t  \.tho has been refused a 

. I 
c e r t i i ' i c ~ t t ; e  by .the Cour.l; can :?revent the opera t ion  of 

m 

r e ~ o l u l ; i  fill!; under  the Act; by serving successive n o t i c e s  of I 
1 a y p l i c ~ l  l i o n  f o r  a c e r t i f i c a t e  zr"tc3r n o t i c e s  o f  i o t e n t i c n  t c  

pass such 1-esclut ions have boen advertised. 'Phe p o s i t i c n l  

would b e  different had the re  been 2ny material change in 1 
ci~*curnr; lances since the  hear ing  of the  f i r s t  a p p l i c a t i o n ,  

no m a t a r j a l  change has been specified i n  the  i l f f i d a v i t  b e f  c- 7 
me. 

. a 

I ~ c c o r d i r g l y  , I w i l l .  r e  fuse t h e  Prosecutor ' s appl icat ion.  
"1 
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