
1982 No. k l P . 8 ,  

THE HIGH COURT 

Corn plainant/ Appellant 

and 

~efendant /  Respondent 

Judgment delivered on the 25th day of ~ u l ~ ,  1983 . bx 

. This is a case stated by District Justice 

Francis Johnston, the  Dis t r i c t  Justice assigned to the 

D i s t r i c t  Court  area of Naas on the applicat ion in w r i t i n g  

af t h e  Director of Publ ic  Prasecutions who was dissatisfied 

with his detsxmination as being exornous in point  of l a w .  

The ikspondent came before the D i s t r i c t  C o u r t  in 

Maas on t he  13th January 1982 pursuant t o  a complaint made 

by the  Appellant aga ins t  him t h a t  on the 20th May -1981, he 

drove a mechanically propelled vehicle tn a p u b l i e  place 

while there was present i n  his body a q u r ~ n t i t y  of alcohol 

such that within three hours of so driving, t h e  alcohol in 

his urine exceeded a concentration of 135 milligrams of 
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:t 1 colko l ! 4 t ? ~ 1  100 ~ n i l l i l i t r ~ c s  o f '  u r i n e  cont rary  t o  Sec t ion  4.9 

( 3) I ( 1 1 )  of' Llle Soad Tl*;:f'l'ic Bc t ,  1961 ;is i n s e r t e d  by 

Sectio11 1 0  of the i'load Traaf'fj .c (Amendment) Act, 1978 and 

rtlso :in l-espect of a f u r t h e r  complaint t h a t  at; t h e  time 

he drove Ltle veh ic le  cont rary  t o  S e c t i o n  53 ( I  ) and ( 2 ) ( b )  

of t;he Hoad Traffic Act, 1961. 

A t  t h e  conclusion of t h e  evidence f o r  the prosecution 

i t  was contended on behalf' of the Respondent i n  the  District 

Coust .t;hat the  complaints should be dismissed on the  grounds 

that; b i r .  John A .  Fiealy who i s sued  the summonses i n  respect  

of tlle co !~~ l ) l a in t s  on t h e  5Lh Augus t  I 981 had no a u t h o r i t y  

t o  do  s o  on t h a t  da te .  

: i i~vint ;  regard t o  t;hn t content ion ,  t h e  l e ~ r n e d  Dis t r i c t  

J u s t i c e  adjourned the  matter ;,.~nd gave 1-iberty t o  t h c  defence 

t o  c a l l  evidence on this i s s u e .  k t  t h e  adjourned hearing 

!+lr. 1'adrai.g 6 ldurchb who holds t h e  pos i t ion  of Chief 

Examiner of t h e  D i s t r i c t  Court; S e c t i o n  of the  Department 

of' J u s t i c e  gave evidence c a l l e d  by the Ilespondent and h i s  

evidence as s t a t e d  i n  the  o r i g i n a l  case s t a t e d  and i n  a 

s u p p l e n ~ e r l t a l  case  s t a t e d  by the learned D i s t r i c t .  J u s t i c e  
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1i1:iy I,1111:; 1 ) ~  si11fiiiltt1~:i~ed. Only one person, 11e statecl, was 

ussigned as a D i s t r i c t  C n u r B t  C l e r k  t o  the Naas D i s t r i c t  

:.~nd t;Il:l t; was M r .  DelahunLy. Mr. Healy antongst other o f f i c e r s  

tras a person who had been appointed by the  Minis te r  as a 

D i s t r i c t  C o u r t  C le rk  and who was a t t ached  w i t h  the  others  t o  

assist ML*. Delahunty. On t h e  d a t e  on which t h e  summons les 

i s sued ,  t;he 5 th  August  1981, Mr. Delahunty was on holidays 

and rlo f'orrl~til asslgmlent of' Elr . Ifealy or as I undcrs tancl the 

c v i h i n b o  anyone else as a D i s t r i c t  Court Clerk t o  the  Waas 

area t~ ; i ( l  becn made by o r  on be1utl.f of the  Idli.nister. f o r  

J u s t i c e .  It was s t a t e d  by M r .  6 IbiurchC t h a t  D i s t r i c t  C o u r t  

Clerks a t t ached  t o  an office by the Department o t h e r  than 

one D i s t r i c t  C o u r t  Clerk who is in charge of i.t and who i s  

assigned t o  it a r e  no t  regarded by t h e  Department asMassigned 

under SecLion 68(1) of the  Courtis Of f i ce r s  Act of 1926 and 

t h a t  i t ;  is the  departmental  p r a c t i s e  where t h e  one "assigned 

clerk1'  is absent on holiduys to have the most senior of the 

o thor c .I,erks "ass J.gnedl' f 'r)rniully by a n  o f f i c e r  on behalf of 

t;kle l.l.il~i.st;er. Cn t h e  s t r e n g t h  of that; evidence, t h e  Learned 

D i s  t l - i c  t; J u s  Lice accepted. Lhe submission of t h e  Defendant 
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on I)t:li.~ l I' I I!' t i l e  lterjpontlc:~~ t :.l:(i s Lruck oui; Lhe sumr!lons 

f o r  t-lat~ t. of' jul*i .sdiction. 

!3y Sect ion 4-6(1) of' t h e  Courts Officers Act, 1926 

.it i s  ;ir-ov.i.ded t ha t  the re  s h ~ i l l  be a t tached tc; t h e  D i s t r i c t  

Court: sllch and s o  many Dis t r i c t  Court  Clerks 2.c: the Minister 

s h ~ l l  \ ~ . i t l l  the sanction of the  Minister f o r  Finance from 

t;itw L o  t;.iruc d ir-ec t . 
I &  sub-paragraph 2 i t  i s  provided " sub jec t  t o  the 

provisiorls of t h i s  Sec t ion ,  every D i s t r i c t  Court Clerk shall 

!)e Q ~ I ; c ) ~ . I ~ ~ c c I  by the b'lini.ster ar.d s h a l l  (unless he i s  a 

pensiona\)le o f f i c e r )  hold of ficc at the b r i l l  of and maybe 

removed by the  blinister." 

'l't~e 1~I in i s t e r  referred to i n  these  sub-Sections i s  

of coul.:;t? t h e  b!inister f o r  J u s t i c e .  

!3y Section b8(1) of ttle same A c t ,  it is  provided as 

fol lows : 

"Every District Court C l e r l c  shall be ass igned t o  

; ; ~ c h  one or more Distri.ct; Court areas as the Minister 

:;]la11 from time t o  time d i r e c t  and s h ~ ~ l l  have and 
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, P L ~ C ~ G X ~  a.11 such Powers and authorities and 

perform and f u l f i x  guch d u t i e s  and funct ions  in 

~ e l a t i ~ n  t o  the D i s t r i c t  Cour t  in such Distr ict  Cour t  

&P areas as s h a l l  frclrn time t o  time be 

cunferred o r  imposed on him by s t a tu te  o r  r u l e  of 

court ... ... II 
@ virtue of Rule 91 of the District court Iiules 

1948 it is provided 

* - 
f r  where more than one C l e r k  i s  asslgwd to a C o u r t  

area then the Princ5piil C le rk  in such court area 

ul* i n  t;lle Metropoli tari  D i s t r i c t ,  t h e  C h i e f  C l e r k  

tuay make suck div i s ion  of d u t i e s  among t he  C l e r k s  

hc$igned t o  such caurut area or  t o  the said di.strict 

respect ively  as he t h i n k s  proper ." 

I n  r e g a ~ d  to the evidence as stated in hhs case 

before< me and to the s t a tu to ry  yrovisions the content ion  on 

behalf df tY& Ap-llanl: is tha t  f i r s t l y ,  it is a matter f o r  

the  District J u s t i c e  to have, ~mclred a conclusion which was 

a mixed 'quest ion of fac t  and law as to whether on the evidenc~ 



0 1 .  6 Murchd, Mr. Healy war; n D i s t r i c t  Court Clerk 

assigl lucl  t;o the  D i s t r i c t  area of Naas and t h a t  it could 

not; bo ;: rnatter determined by the  expressed opinion of 

I v I r .  i' l < u r ~ i l d  even though t h a t  purported t o  he an opinior! 

e>; 1)rc:;:;cnl on beha l f  of t l ~ c  D e  pnrtnent of J ~ i s  t i c e  . Secondly, 

that; by v i r t u e  of t h e  provis ions  of S'ec t i on  48( I ) of t h e  

Act of 1926 t h o t  there was a mandatory o b l i g a t i o n  on the  

f.:inj r; t.e 1. f'c-~r J u s t i c e  t o  a s s i g n  each person who was appointed 

by . ~ $ I I .  as  a D i s t r i c t  C o u r t  Clerlc t o  a t  l eas t  one d i s t r i c t  

court ul-eu; that there was no provision i n  the Act of 1926 

01- in ;111y other s t a t u t o r y  plbovis ion f o r  t he f t a t  f;achmenttt of 

2 DisLl-lct  Court; Clerk t o  a  articular area nor was t h e  

concept of' atlachnent known t o  the law. 

11 ])on the evidence of b l r .  6 Ibfurchd therefore it was 

contcllrlod t h a t  t h e  only .l.cgaZ in te rp re t r i t ion  of the posit ion 

of M I * .  lleuly who bras ~ ~ t t t t ; : ~ c t i c d ~ ~  and acLual1y wol*itir,g in 

t h e  Dj.strlict; Court a r e a  of' K;ia.s though not; the  most senior  

Distr-l.ct Court CLerlc thert.2 W r i S  that he be:ing admittedly a 

d u l y  al.qwinted D i s t r i c t  Court  Clerk under Sect ion  46 of the  

A c t  of 1926 he had been assigned by t h e  Hinister . t o  that 

a r e a .  



011 beha:Lf of the itespondent it was contended that 

' the ~i~.c~v.ii ' ; inn.f; of Sect ion  lt.8( 1 ) csf the A c t  of 1926 were not  

~n;irld;it;cil*y and t;i~at there  wn:; no o b l i g a t i o n  on the I4inister 

f'or 3'11:; t.'ice t r ~  ass ign each D:lstr ict  Court  C l e r k  appointed by 

k l i m  u l ~ t l e r  tjectlon 46 to ally area a t  a l l .  That  a person 

could be appointed as a District Court  Clerk and receive no 

assi;;nll~ent; b u t  be used t o  ass i s t  in the  workforce under an 

ass lgncd D i s t r i c t  C o u r t  Clerk. Purtherrrlore it was contended 

that once the Chief Examiner of the  Department of Jus t ice  
. 1  . 

s t a t e d  on evidence his opinion t h a t  Mr. iiealy was not  

assigned t o  the District C o u ~ t  a r e a  of Naas, that t h e  

learned D i s t r i c t  Justice had no option but t o  find t h a t  as 

:L f a c t  rrr;tablished as a matter of law and facts. 

1 accept; the c~nteriti.on made on behalf of t h e  ;ippe1lmd 

on t h i s  i ssue .  It seeros t o  me clear  t h a t  the schene of 

t h e  A c t  of I 926 which to some e x t e n t  is reflected in the 

provis ions of i lu le  91(2) of Ll-ie D i s t r i c t  C o u r t  iiules of 1948 

c l e a r l y  is t ha t  each and every person who was appointed by 

t h e  Minister i'or Justice under the Act of 1326 as a D i s t r i c t  

Court C l e r k  must be assigned to at least one dis t r ic t  



:ind t;l1;1 t .  I,l~ere i.s no roonl for ;I s i t u a t i o r ,  in which a person 

.i:; :I tltlly :ipjjoin't;ed Dis t r*icL Ciourt; Clerl: and i.s ac tua l ly  

d i r ec  t.c:tl 1)y the  i.iini.ster or h i :; of f:i.cers "L c,rorlc in a 

~;:-trt,lc~! l : r  I *  Tli s t r i c t  C o u ~ t  ure: i  b u t  is c~ere ly  a t t ached  t o  

t t 1 . :  . Tl?e pract ical  consequences of' such a concept 

would i n  lliy view c r e a t e  absurd anomalies. All t h e  powers 

and, d u t i e s  and. functions of a District Court Clerk are by 

v i r t u e  oi' the provis ions of sub-sect ion I and sub-section 2 

of' .sec,tion 48 of the Act of 1926 expressly vested in a 

Di!;tri.ct Court Clerk assigned t;o a dis t r ic t .  If as seems 

t;o be Ll~c thinking of t h e  Derurtrnent of J u s t i c e  as re f l ec ted  

i n  t i l e  cvi.(lonce of  Mr. 6 14urchb there was only one Dis t r ic t  

C o ~ . ~ r t  Clc!rSli  assigned t o  eucll cl:i.strict ;.LL any given time and 

tile otller* persons holding t h e  rank and office of District 

Court C:l.erk and working i n  the same area were merely attached 

then i t ;  would seeei t o  me tkat such persons who m u s t  

I n e v i t a b l y  as a p r a c t i c a l  matter become involved i n  many of 

t \ le d u t i e s ,  functions and powers and res ~ o n s i b i l i t i e s  

irnposed on D i s t r i c t  Court Clerks by s t a t u t e  would be a c t i n g  



withnu t :iubhar4.ky. f aa Gk~ra'gdre &.tLsfg& twt :a=@ tM 

mcont riuiic ted evidence before t h e  learned D , i s  trict Justice 

was t h a t  Nr. IIealy was attached to and working in the 

District; Court area of N u s  ,a.t the time he issued the summons 

that the  Irroper legal interpretation of that evidence was 

irrespective of the view of Mr. 6 Murchfi thz t  he was an 

assigned Dis t r i c t  Court Clerk. I am therefore satisfied 

t h a t  Ll~crc was no invalidity in the summons by reason of 

its having been signed by M r .  Hsaly and I am therefore 
I :  4 

satisf ied that t he  learned D i s t r i c t  Jus t i ce  erred in law 

in s t r i k i n g  out the sunimons on t he  basis  t h a t  he had no 

jurisdiction to hear it. The proceedings should be 

re-en t erud  before the learned Dis t r i c t  3us t ice  f o r  

continuances. 




