
TllB HIGH COUiiT 

STATE SIDE 

IN TW9 AlATTF,R OF THE L O C a  QOVEREil!E:hT (PLmWINli AM) I)EVEI,OPhIENT) ACTS, 
1963 AND 1976 

-and- 

TIW CGUgCIL OF W E  U U R M  DDIST(I1 CT OF NAAS 

Judment delivered by O1l.lanlon J. on the 22nd Noveruber, 1983. 

Thc Prosecutor in t h i s  case is the prop5etor of comrnsrcizl prewises 

at Sbuth hisin Street, h'aas, Co. liildiire, which hnvc been used by him as a 

cafe and take-sway , as nit nmI?emsnt ccritrri , and for r ~ s i d ~ n  t i a l  purposes. 

Some of these  w c t i v i t i 8 s  involved chatr~% o f  user for which t h e  necessary 

permission hnd no t  been obtained by the l>roaecutor under t h e  p r ~ v i a i a n s  

of tbc: Local Government (Flanni ng n ~ d  Dcvelapmen t] Acts ,  1963 and 1976, 

and a seTl&s oi applications hnve b ~ e n  br~ugbt by thc Prosecutor 3n t h e  last 

two ycnrs in an effort to remedy t h i s  s i t u a t i o n .  

The history o f  thesc  applications has becn aa follows. On tho 20th 

October, 1982, the liesponderl t d c c i t l ~ d  to  grant pomiss ion  far retention of 



c n f e  and take-away,  v:i t h  a l t e r a t i o n  t o  f r o n t  e l e v a t i o n  and r e s i d e n t i a l  

usage o f  u p p e r  f l o o r  l e v e l  a t  Sou th  blain !;trc?et, Nnns. T h i ~ ;  i s O r d e r  No. 

10884, a copy o f  wtrich j s exhibited I.n t h e  a f f i d a v i t  of  L n u r s ~ l c e  Long, Town 

C l e r k  o f  t h e  Respon(1cnt C o u n c i l ,  f  ilcti h e r e i n  t h e  1 9 t h  August ,  198.3. 

The Prorrecu tois a v e r s ,  i ~ n d  t h e  a f  f i t l ; ~ v i  t ,P J l e d  o n  be l la l  Y of tttc l l e s l ~ o n d c n t  

c o n f i r m s ,  t h a t  by a f u r t h c r  O r d e r  No.  10886 ,  and also made o n  t h e  20th 

O c t o b e r ,  1982, t h e  Iter;ponrlcnt d e c i d e d  t o  r c f  u s e  t o  g r a n t  r x r m i s s i o n  f o r  

r e t e n t i o n  of  an amusement c e n t r e  a t  S o u t l ~  tJain S t r e e t ,  Nsas. The P r o s e c u t o r  

f u r t i l c r  a v e r s  t h n t  t h c  c r o u n d  o f  t h e  s a i d  r e f u s a l  was, t h a t  " t h e  amusenlent 

c e n t r e ,  which i s  m e d  m o s t l y  by  young !>eoplc, i s  l o c a t e d  o n  tlbbey S t r e e t ,  

which i s  t l e f i c i e r ~ t  i n  f o o t  !>a ths  ~ ~ f i d  h a s  restricted v i s i b i l i t y .  Abbey 

S t r e e t  is  u s e d  as a " r a t  run"  by d e n s e  t r n f f  i c ,  h e n c e  t h e  p r o p o s a l  would 

c o n s t i t u t e  a t r a f f i c  h a z a r d  nl?d as  sucll woulc! be c o n t r a r y  t o  t h e  p r o p e r  

p l a n r l i n c  allti d e v e l o p n c ~ t t  o f  t h e  area." Neit.11-r side h a s  e l e c t e d  t o  e x h i b i t  

a copy of t h e  s a i d  O r d e r  and I h i ~ v e  t o  r e l y  f o r  i ts c o n t e n t s  on  t h e  a f f i d a v i t  

o f  t h e  Prosecut ;or ,  wllic!) i s ,  i n  p r l r t s ,  u n d e c i p h e r a b l c .  

Tho i . ro secu to l .  f u r  t i l e r  r e f e r s  t o ,  b u t  does n o t  e x h i b i t ,  t h c  p l a n s  

s u l m i t t e d  w i t h  thc? s a i d  ; l p [ ) l i c n t i o n  f o r v  c o n t i n ~ ~ a n c e  of u s e r  as  a n  affiusern~nt 

c e n t r e ,  and a v e r s  t h a t  t l ic  rear d o o r  of t h e  p r e m i s e s  c a v e  o n t o  Abbey S t r e e t ;  

t h n t  h a v i n g  r e c e i v e d  t h i s  n o t i f i c a t i o n  to r e f u s e ,  h e  took  s t e p s  t o  cloab? 
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t h e  s a i d  d o o r  pc rn l zu~en t ly  :tntl t o  b r e a k  ;:nothi.r opening from t h e  real- of  t h c  

p remises  g i v i n g  o n t o  a c a r  p:trI:, which was n o t  u sed  by thrnuf;h t r a f f i c ,  and 

tha t ;  havj.ng t a k c n  t l l c s e  s t c p s  I)(? nlnde f u r t . h c r  a p p l i c a t i o n ,  d a t e d  t h e  1 9 t h  

Novenbcr,  1982, " f o r  t h c  r e t e n t i o n  o f  t h c  s a i d  muueoic?nt c e n t r e , "  I t  a r )pcars  

t o  me t h a t  such a n  a p p l i c a t i o n  would be  nloro correctly descr j .bc t l  a s  a n  

a p p l i c a t i o n  f o r  t h e  c o n t i n u a n c e  o f  u s e  o f  k n t l  f o r  a p a r t i c u l a r  p u r p o s e ,  as 

r e f  e r r e d  t o  i n  Sec. 28 of the L o c a l  Govr?~*nmcnt B'l a n u i n g  and Development)  Act, 

1963.  An a p p l i c a t i o n  f o r  " r e t e n t i o n "  \vo~ald b e  a p p r o p r i a t e  i n  t h e  c a s e  o f  an 

unautholli . ' ied s t r u c t u r e .  I n  t h e  p r e s e n t  case t h e  c o n f l i c t  be tween  t h e  

P r o s e c u t o r  and t h o  Heslionclent a r i s e s  by r e a s o n  o f  t h e  P r o s e c u t o r ' s  w i s h  t o  

c o n t i n w  t h e  h i t h c ? r t o  unautt lori : ;ed u s e r  o f  t h e  p r e m i s c ~ s  as a n  nmuscnrent c e n t r e .  

l3y O r d e r  No. 10948,  d a t e d  1 7 t h  J a n u a r y ,  1983 ,  t h e  i tespondent  a g a i n  

d e c i d c d  t o  r e f  u s e  to g r a n t  pc'rn~ i s s i o n  f o r  t h e  " R e t e n t i o n  of  Amusemctnt C e n t r e  

a t  S o u t l ~  hluin S t r c e t ,  Naas. " On t t~ i s  occ ; l s ion  t h e  r c ? f u s ~ l  w a s  s t a t e d  t o  

b e  b a s e d  on f o u r  d i f f e r e n t  g r o u n d s ,  which are as fo l lows : -  

"1. The d e v e l o p m ~ ~ i l ;  propouctl i n  t h i s  l o c n t i o r i  would be c o n t r a r y  t o  
t h e  p r o p e r  p l a n n i n g  and deve lopmen t  o f  t h e  tov:n c e n t r e  and  would 
c c n f  l i c t  w i t h  t h e  To:m Development Plan where a s t a t e d  o b j e c t i v e  
i s  to  snsuro t h c  clevelopment o f  s h o p p i n g  and comr.lc?rcinl a c t i v i t y  
i n  t h e  town c e n t r e .  

2. Tho p roposed  devcloprnc:nt would c o n f l i c t  w i t h  t h e  ~ m l i c y  o f  Naas 
Urbnn i l i s t r i c t  C o u n c i l ,  who c o r i s i d n r  thc: p r o v i s i o n  o f  a n  amusement 
c e n t r e / a r c a d e  as a d e t r a c t i o n  from t h e  a m e n i t i e s  o f  t h e  town a n d  
wou ld ,  t h e r e f o r e ,  be c o n t r a r y  t o  t h e  p r o p e r  p l z n n i n g  and  development 
o f  t h e  a r e a .  

3. The p roposed  deve lopmen t  c o u l d  l e a d  to  n f u r t h e r  d e t e r i o r a t i o n  of  
sliopl ' inl:  nrlti comnlcrciiil  a c t i v i t y  i n  t h e  town c e n t r e  ant1 create a 
p r e c c d e n  t for f u r t h e r  s u c h  t y  pas of d e v o l o p n ~ c n t  and would ,  t h e r e f  o r e 1  



be c o n t r a r y  t o  t h e  p roper  p l a n n i n g  and development of t h e  a r e a .  

I .  The proposed development would c o n f l i c t  w i t h  t h e  p r e s e n t  p o l i c y  of 
C o u n c i l ,  as s t a t e d  i n  the D r a f t  Dcvclopmcnt P l a n ,  a s  adopted by t h e  
Counc i l  and p laced  on p u b l i c  d i s p l a y  mrl would, t h e r e f o r e ,  be 
c o n t r a r y  t o  t h e  propc?r p l a n n i n g  and development of t h e  a r e a . "  

These grounds do n o t  c o n t a i n  any e x p r e s s  rcstatelr tent  o f  t h e  o b j e c t i o n  

p r e v i o u s l y  taken to  the pousi l ~ i l i i y  o f  a t r a f f i c  hazard  being c r e a t e d  by 

t h e  proposed u s e r ,  b u t  t h e  Town C l e r k  i n  a n  a f f i d a v i t  f i l e d  h e r e i n  on  t h e  

1 9 t h  J u l y ,  1983, a v e r s  t h a t  t h e  new e x i t  from t h e  r o a r  o f  tho  premises  does 

n o t  g i v c  o n t o  a c a r  p a r k  a s  a v e r r e d  by t h e  P r o s e c u t o r ,  b u t  a g a i n  g i v e s  d i r e c t l j  

o n t o  Abbey S t r e e t ,  Naas, as  was t he  c a s e   wit)^ t h e  o p e n i n g  ~lihich h a s  been 

c l o s e d  o f f  , and f u r t t i c r n ~ o r e  was c o n s t r u c t e d  wi thou t  t!,e ncxessa ry  p l a n n i n g  

permiss ion.  

The P r o s e c u t o r  c l a i m s  t h a t  the Respondent i s  n o t  e n t i t l e d  t o  go o u t s i d e  

t h e  grounds r e l i e d  upon by i t  inref-permiss ion f o r  t h e  proposed u s e r  

i n  i t s  f i r s t  Order  d a t e d  t h e  2 0 t h  O c t o b e r ,  1982; t h a t  h e  has d e a l t  adequa te ly  

w i t h  t h o s e  grounds for r e f u s a l  and has i n c u r r e d  expense  i n  so d o i n g ,  m d  t h a t  

i n  t h e s e  c i r c u m s t n n c e s  t h e  Heupondent is eutoypc?d by t h e  a p p l i c a t i o n  o f  t h e  

p r i n c i p l e  of E?S . j u d i c a t a ,  from r a i s i n g  new grounds f o r  r e f u s a l  a g a i n s t  a 

subsequent  app1ic; i t ion f o r  pei-nrissi on. 11s t h e  reforc! brought a f reail 

a p p l i c a t i o n  f o r  p c m i s s i o n  t o  c o n t i n u ?  t h e  user of t h e  premises  as at1 

amusement c e n t r e ,  d a t e d  t h e  1 7 t h  May, 1083, nnd fol.lo..ved i t  up w i t h  t h e  
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p r e s e n t  a p p l i c a t i o n  for' an 0rdc.r of blandomus t o  compel t h e  g r a n t i n g  o f  t h e  

r e q u i r e d  pcrmis si on,  

i n  a d d i t i o n  t o  t a k i n g  t h e s e  s t e p s ,  t h e  13rosccu tor  h a s  a l s o  appea led  t o  

An Bord P l e a c a l a  a g a i n s t  t h e  d e c i s i o n  o f  t h o  Iiospondent t o  r e f u s e  permiss ion 

mudo on  t h e  2 0 t h  October ,  1982, und u g a i n s  t the f u r t l ~ c r  d c c i  s i o n  to the  

same e f f e c t ,  d a t e d  t h e  1 7 t h  January ,  1983. I n  r e l a t i o n  t o  t h e  t h i r d  

a p p l i c a t i o n ,  which was submi t t ed  on t h e  1 7 t h  May, 1963 a  C o n d i t i o n a l  Order o f  

Blandanius was g r a n t e d  by Barron J. on t h e  1 3 t h  June ,  1983, t o  compel t h e  

g r a n t i n g  o f  t h e  pcrrnis s i o n  sought  t h e r e i n ,  b u t  t h e  Respondent having r e p r d  

t o  t h e  t i n e  l i m i t s  imposed on  i t  f o r  t h e  e x e r c i s e  of i t s  powers under  t h e  

p r o v i s i o n s  of the  A c t  of  1963, made an Ordcr  No. 11107 on t h e  1 5 t h  J u l y ,  

1983, d e c i d i n g  t o  refl~se p?rmiss ion on  t h e  saiiic f o u r  grounds wliich were 

r e f e r r e d  t o  i n  i t s  e a r l i e r  Order  of t h e  1 7 t h  January,  1983. KO a p p e a l  t o  

An Borcl l ' l anna la  a p p e a r s  t o  have been lodged a g a i n s t  t1l:lt Ordcr ,  nor h a s  

An Dord P l e a n a l a  a s  y? t  given any d e c i s i o n  in r e l a t i o n  to e i t h c r  of t h e  two 

a p p e a l s  agairrst t h e  e a r l i e r  Orders .  

Two l c g a l  issucs arise f o r  c o n s i d e r a t i o n  i n  r e l a t i o n  t o  tlic p r e s e n t  

a p p l i c r ~ t i o n  fo r  rclittf by way o f  msndnml~-:. The f i r a t  concerns  t h e  l ~ r o s o c u t o r ' s  

claim t h a t  a p l a n n i n g  a u t h o r i t y  which h a s  committed i t s e l f  t o  p a r t i c u l a r  

r o u n d s  f o r  r c f u s i n ~ .  an  a p p l i c a t i o n  f 01. development permiss ion under  the 



P l a n n i n g  A c t s  c a n n o t  r e s o r t  t o  o t h e r  grounds f o r  r e f u s i n g  n s i m i l a r  

a p p l i c a t i o n  which i s  made a f t e r  t h e  a p p l . i c a ~ i t  h a s  i n c u r r e d  exkJc?ltsc i n  

e l i m i n a t i n g  t h e  o r i g i n a l  p r o ~ l n d s  for o b j e c t i o n  t o  h i s  proposal .  Secondly,  

t h e  Resl>ondcnt, w l ~ i l r !  t l i sput in t :  t h i s  contr .n t ion,  makes t h e  f u r t h e r  submission 

t h a t  r e l i e f  by way of mandamus shou ld  n o t ,  i n  any eve l i t ,  be g r a n t e d  i n  n 

c a s e  l i k e  t h e  p r e s e n t  where a s t a t u t o r y  r i g h t  o f  a p p e a l  t o  An Rord Yleana la  

i s  a v a i l a b l e  t o  t h e  P r o s e c u t o r  - an a l t e r n a t i v e  remedy which may be regarded 

as b e i n g  as c o n v e n i e n t ,  b e n e f i c i a l  and e f f e c t i v e  as t h e  remedy by way of 

mandamus. 

With r e f e r e n c e  t o  t h o  f i r s t  o f  t h e s e  two l e g a l  issues, t h e  p r o s e c u t o r  

relied s t r o n g l y  on t h e  d e c i s i o n  of Gavan Iluffy J. i n  Athlone Wollen Mills 

Co. Ltd.  v. Ath lone  UDC, (1950) IR 1, which invo lved  a n  examina t ion  of t h e  

p r o v i s i o n s  of t h e  Town and Regional  P l a n n i n g  Acts ,  1934 and 1939. I n  t h a t  

case t h e  d e v e l o p e r  h a v i n g  made a n  a p p l i c a t i o n  f o r  p l a n n i n g  p e r m i s s i o n  which wes 

g r a n t e d  i n  t u r n  by the UDC and by t h o  h l i n i s t c r ,  on  a p p e a l ,  h u t  i n  each  case 

s u b j e c t  t o  c o n d i t i o n s  which t h e  d e v e l o p e r  c la imed  s v e  rise t o  n ri&t to  

compensation u n d e r  t h e  A c t s ,  sought  t o  e n f o r c e  t h i s  r i g h t  of compensation.  

Having a l lowed t h e  s t a t u t o r y  p e r i o d  t o  &TJ by w i t h o u t  a s s e r t i n g  t h i s  c l a i m ,  

t h o  developer s o u g h t  t o  r e v i v e  i t  by r e s ~ ~ h m i t t i n g  a n  i d e n t i c a l  c l a i m  f o r  

p l a n n i n g  permiss ion ,  which was r e j e c t e d  as b e i n g  i n v a l i d  by t h e  p l a n n i n g  



a u t h o r i t y  and by t h e  h l i n i e t e r .  Gavan Duffy J. h e l d  t h a t  t h e y  were correct 

i n  coming t o  t h i s  c o n c l u s i o n ,  and s t a t e d  t h e  law as f o l l o w s  ( a t  y.9): 

" In  my o p i n i o n ,  t h e  g r a n t  of a s p e c i a l  pr!rmi.ssion ( w i t h  o r  w i t h o u t  
c o n d i t i o n s )  by a p lnnn ing  a u t h o r i t y ,  o r  i t s  g r a n t  as passed by t h e  
M i n i s t e r  on a p p e a l ,  i n v o l v e s  t h e  e x e r c i s e  of l i m i t e d  powsrs of a 
j u d i c i a l  n a t u r e ,  s o  t h a t  t h e  d e c i s i o n  is p r o p e r l y  d e s c r i b e d  as a 
j u d i c i a l  d e c i s i o n  pronounced by a j u d i c i a l  t r i b u n a l ,  as  those  terms 
a r e  unders tood i n  r e l a t i o n  t o  t h e  d o c t r i n e  o f  res j u d i c a t a .  I am 
of o p i n i o n  t h a t  t h e  d o c t r i n e  of res j t i r l lca ta  w i t h  t h e  c o n s c q u ~ n t  
e s t o p p e l  a p p l i e s .  " 

I am u n w i l l i n g  t o  e x t e n d  t h e  a p p l i c a t i o n  of t h a t  d e c i s i o n  beyond t h e  

typo of s i t u a t i o n  covered  by t h o  f a c t s  o f  t h a t  p a r t i c u l a r  c a s e .  I n  tho  

later case of O'Dca v. Minis  t o r  f o r  L o c a l  Government and Dubl in  Co. Counc i l ,  

9 1  ILTR 169, Dixon J. d i s t i n g t ~ i  shed i t  and d e c l i n e d  t o  f o l l o w  i t  i n  r e l a t i o n  

t o  a  case where h e  h e l d  t h a t  t h e  two p l a n n i n g  a p p l i c a t i o n s  cou ld  n o t  be 

regarcled as i d e n t i c a l ,  and t h e  p r i o r  r e f u s a l  o f  s p e c i a l  p c r n ~ i s s i o n  (under 

t h e  fo rmer  P l a n n i n g  ~ c t s )  was i n  r e s p e c t  of a n  a p p l i c a t i o n  which was 

d i f f e r e n t  i n  k ind  and not merely tho same a p p l i c a t i o n  i n  a d i f f e r e n t  gu j se .  

Accordingly ,  he helcl t h a t  t h c  d o c t r i n e  of res judiczr ta  t i id n o t  app ly  t o  the 

f a c t s  of t h a t  case. 

Sec.  26 of t h e  Loca l  Governmnrlt ( P l a n n i n g  atid Development) Act ,  1963, 

d e a l s  w i t h  t h e  o b l i g a t i o n s  which a r e  imposed on t h e  p l a n n i n g  a u t h o r i t y  where 

an  a p p l i c n t i o n  i s  niaclc f o r  pa rmiss ion  far. t h e  davelapmc~nt  of l a n d  o r  f o r  an 

approva l  r e q u i r e d  by t h e  p c r ~ n i  s s i o n  r a o ~ l a t i  ons. The a u t h o r i t y  must r each  

a d e c i s i o n  which i s  based up011 a consirlt-trntion of thc p r o p e r  p l a n n i n g  and 
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development of t h o  a r e a  of t h e  a u t h o r i t y ,  r e g a r d  b e i n g  had t o  a number of 

s p e c i a l  matters r e f e r r e d  t o  i n  s u b - s e c t i o n  ( 1 )  o f  t h a t  S e c t i o n .  

If the p l a n n i n g  a u t h o r i t y  sees f i t  to c o n f i n e  i t s  grounds f o r  r e f u s a l  

of a n  a p p l i c a t i o n  t o  a s i n g l e  ground ( a s  happened i n  t h e  p r e s e n t  case i n  

r e l a t i o n  t o  t h e  f i r s t  u p p l i c a t i o n ) ,  i t  docs  n o t ,  i n  my o p i n i o n ,  t i e  i ts  

hands and p r e c l u d e  i t s e l f  from r e l y i n g  on  o t h c r  grounds i f  a  similar 

a p p l i c a t i o n  i s  made t o  i t  i n  r e l a t i o n  t o  t h e  same l a n d s ,  a f t e r  t h a t  f i r s t  

ground of o b j e c t i o n  h a s  been s u c c e s s f u l l y  d i s p o s e d  o f .  I do n o t  r e g a r d  

t h e  S ta tement  o f  g m u n d s  i n  r e f u s i n g  an a p p l i c a t i o n  f o r  p l a n n i n g  permiss ion  

as amounting t o  a r e p r e s e n t a t i o n  by the p l a n n i n g  a u t l l o r i t y  t o  t h e  deve loper  

t h a t  t h e s e  ;Ire t h e  o n l y  crounds upon which t h e  proposed developnlent c o n f l i c t s  

w i t h  t h e  p r o p e r  p l a n n i n g  and development o f  the a r e a ,  and i f  a f r e s h  

a p p l i c a t i o n  is  l a t e r  made i n  r e l a t i o n  t o  t h e  development of t h e  same l a n d s ,  

t h e r e  i s  an  o b l i g a t i o n  on t,h2 p l a n n i n g  a u t h o r i t y ,  whenever i t  i s  c a l l e d  upon 

to  d e a l  w i t h  t h o  now a i ~ p l i c a t i o n ,  t o  c o n s i d e r  i t  d e  novo and t o  have regard  

t o  a l l  a s p e c t s  of t h e  p r o p e r  p l a n n i n g  and development of t h e  area a s  of t h a t  

time, i n  g r a n t i n g  o r  r e f u s i n g  t h e  a p p l i c a t i o n .  

T h i s  may seem t o  Ije cnlcula tc?d t o  work h a r d s h i p  on r levelopers  \vho i n c u r  

expense  i n  m e e t i n g  o b j e c t i o n s  ra isecl  t o  t h e i r  f i r s t  a p p l i c a t i o n ,  o n l y  t o  be 

conf ron ted  w i t h  new grounds  when they have done so and renewed t h e i r  
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a p p l i c a t i o n  f o r  pcrrni s s i o n .  T h i s  d i f  f i  c t i l t y  c a n  be surmounted  q u i t e  

r e a d i l y ,  however,  by n p r o c e s s  of  c o n s u l t a t i o n  be tween d e v e l o p e r s  and t h o  

o f f i c i a l s  of  the p l a r l n i n g  a u t h o r i  t ics and I b e l i e v e  t h a t  t h i s  i s  t h e  c o u r s e  

which i s  u s u a l l y  n d o y t ~ t i  i n  such  circurnst i~riccts .  

I c o n c l u d e ,  t h e r e f o r - e ,  t h a t  t h c  doc:trinc? o f  res j u d i c i i t a  d o e s  n o t  a p p l y  

i n  t h o  p r e s e n t  case, and t h a t  n s i t u a t i o n  h a s  n o t  a r i s e n  wi~ich  would j u s t i f y  

t h e  g r n n t i n g  o f  un o r d c r  o i  nlandamus t o  com;\el t h e  !tr?spondent t o  g r a n t  t h e  

y c r m i s s i o n  s o u g h t  by t h o  I ' r o s e c u t o r  f o r  t h c  c o n t i n u a n c e  o f  the u s e  o f  h i s  

p r e m i s e s  as o n  Aausemcnt C a n t r e .  

I would a l s o  s u p p o r t  ti la v iew p u t - f o r w a r d  on  b e h a l f  o f  the l i e spondcn t s  

t h a t  r e l i e f  by way o f  hlandnmus s l ~ o u l d ,  i n  any  e v e n t ,  be r e f u s e d ,  h a v i n g  

rc?k:ard t o  t h e  a l t c s r n a t i v e  rcuietly of t h e  ri::ht o f  a y p c e l  t o  An Rord I ' l aanala  

which  is n v n i l a b l c  u n d e r  t h e  P l a n n i n g  4 c t u .  

"blal~dn:;iut; h a s  nlwiiys twcn r cga rde t l  a s  i111 c?x t r ao r t i i nn ry ,  r eu idu i l ry  and  
* s u p p l e t o r y e  rcmcdy,  to be ~ r a n t c d  o n l y  when t h e r e  is  no  o t l l c r  sasrls 
o f  o b t a i n i n g  j u s t i c e .  Even though  a l l  t h c  o t h e r  r e q u i r e m e n t s  f o r  
s e c u r i n g  the remedy h a v e  been  s a t i s f i e d  by  t h e  a p p l i c a n t ,  t h e  c o u r t  
w i l l  decline t o  exercise i t s  d i s c r e t i o n  i n  h i s  f a v o u r  i f  a s p e c i f i c  
i i l t e r n a t i v e  remedy "equ i l l l y  convcn ic?n t ,  t ~ e n e f  i c i a l  rind ef f  e c t u u l "  is 
a v a i l a b l e . "  

( d e  S m i t h ,  J u d i c i a l  Review o f  A d m i n i s t r a t i v e  A c t i o n ,  1st edn.  p.452). 

I n  The S t a t e  (Carney) v.  BlcCarthy DJ, 75 ILTH 224 ,  t h e s e  p r i n c i p l e s  

were ~ i p p l i c d  by a D i v i s i o n : ? l  Cuul-t I n  r e f n u i n g  all a p p l i c a t i o n  f o r  mrsndan~us 

t o  compel  a D i s t r i c t  J u s t i c e  t o  s t a t e  and  s i g n  a case f o r  t h e  o p i n i o n  

o f  t h c  High C o u r t  i n  n case where t h e  p r o s e c u t o r  wished t o  a p p e a l  by way 



of  c a s e  s t a t e d  a g a i n s t  t h e  d isml .ssa1 o f  two c i v i l  p r o c e s s e s  b r o u g h t  a g a i n s t  

a d e f e n d a n t  i n  t h e  District Cour t .  h l a y i r e  P. ,  d e l i v e r i n g  the judgment of 

t h e  C o u r t ,  h e l d  that the relief t h a t  was ava i l . :~b lc  t o  t h e  p r o s c c u t o r  by way 

of an a ~ p e n l  t o  t h c  C i r c u i t  C o u r t  was e q u a l l y  c o n v e n i e n t ,  b e n e f i c i a l  and 

e f f e c t i v e  w i t h  t h a t  r;r,uG.!:t b y  him j n tikc mzr.duiii11s procr?edini:s, h e l d  that 

relief by way of  mandatntm shoulc! be r e f u s e d .  

However the H i g h  C o u r t ,  and on a; ,pe;~l ,  t h e  Suprwoe C o u r t ,  d i d  n o t  h e s i t a t e  

t o  g r a n t  mtindnnlus i n  a similar c a s e  of The S t a t e  (Tt t r ley)  v.  0 F l o i n n  D J ,  

(1968)  IR 245, where the Uistxict J u s t i c e  r e f u s e d  t o  state a case f o r  t h e  

o p i n i o n  of  t h e  H i d l  C o u r t  where the  , p r o s e c u t o r  had been convictc:d of  a 

c r in ! ina l  o f f e n c c ,  n o r  was i t  nrgt~ed  i n  t h a t  c a s e  t h : ~  t thc r i g h t  of  appea l  t o  

the Ci rcui t C o u r t  would n e c c s s a r i  l y  d e f  ca t t h e  r i g h t  to mandan~uu . 

I t  was s u g g e s t e d  i n  t h e  p r e s e n t  case t h a t  r e l i e f  by o r d e r  of mandamus 

would be mucll niorc c x ) ~ c d i t i o u u  tiin11 tile p r o a n c u t i o n  of an appeal t o  An Bord 

P l c a n n l n  and i t  was pointer1 o11t that t h e  a p w a l s  a l r e a d y  lodged by t h e  

p r o s e c u t o r  u ~ a i n s t  prcvious ref us i t l s  of permi s s i o n  had n o t  yet been processed,  

n o t w i t l i s t a n d i n g  the l a p s e  of  about one y e a r  since t l ~ !  lodement of n o t i c e  of 

a p p e a l .  There w a s  no evidence! p u t  beforo thrt C o u r t ,  however, Lo i .ndicate  

t h a t  t h i s  delay was a c o n s t a n t  and i n e v i t a b l e  feature o f  a p p e a l s  brouzii t  

before An Bord P l e a n n l a ,  and a s  a sjlr?.cific machinery i s  prov ided  b y  t h e  
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Planning Acts for testing t h e  correctness of c1ecision:i mode by the planning 

nuthorf tics, 1 am of opinic~n t l r : ~  t this rlrould .gent.rnlly he reuortc~rt to i n  

pref ercnce to mancloo~ur; proceed j ngs unless tho re hat. been all actual failure 

or r e f i ~ s a l  of the planning- a u t i m r i t i u s  to carry out their o b l j g a t i o n s  trndor 

tho 11cts. 

For the reasons already stated i n  the course o f  this judgment, I propose 

t o  refuse thit appljca1:ion to mttlia nbsolutr! the Condi t iona l  Ordcr o f  Mandamus 

olrcacly granted ~1nt1 I d i sch: lrgo  tho Candi t inna l  O r d ~ r .  
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