
THE: HIGH CCURT 

1980 Ko.6902 P 

BETWEEN : - 

XARY COLEHAN iW JXI.!ZS CCLZX.G 

P l a i n t i f f s  

DUrrDALK URBm DISTRICT C W H C T L  

Defendents 

Judment  of M r .  Jus t i ce  Mur~hy del ivered t h e  3rO da7 of Konnber 1 %q. 

J o h  J. Co1en.m and his wife Xarp Coleaan ( t 3 e  ~ l n i q t l f f s )  r es ide  . .  . 
1 ri 
i 
i a t  number 100 Oakl~nds  Park in tho town o f  Dundalk and County of Louth. A _  

I . -. 
1 ,  1' - 

These prenioes were f o m e r l y  known a s  100 Cox's Dcgesno. t : . .  
i f .  - 
I: ,.< -::: 

In t h e  e a r l y  1950's t h e  Defendant Council, displ&ying w > a t  would ,f]:. <' 
appear t o  have been s commen3ablc degree of foresi,y!lt and m s ? o n s i b i l i t y ,  ! 

drew up plans f o r  t h o  provision of some 1,500 houzes by t h o  const ruct ion , ': .?; 
! $"::.sl 

!:,:; - - 
of a s e r i e s  of bui ld ing e s t a t e s .  Tho overz l l  plan was d c s i g c d  by i!r. ! . 

I-.. . 
I p ; ?..-., ' . ; 

Deenond Fi tzgerald .  In add i t ion  he ncted as a r c h i t e c t  i n  connection ; :., ., ,; .': - 
1; 3 i< i:. c i  i 

n i t h  the  cons tmct ion  of t h e  f i r s t  of these e s t a t e s ,  nanely, I<arirr! ?ark 1' -ylf..': 
. *, .: ., - 

t * 

which r,s c w p l e t e d  some time about 1958. The next s t o m  i n  I 

I 

. . f -  . ' 
implcnonting t h o  Council 's  plans was t h e  devc lopen t  of t h e  ::rea ho'dn I I ti, 



. r ..i, ...-.- .. .,,,- '.. . . I . .  ., . . .  .. 

I "  
a s  "Cox's Demesne." For the  pur,%zes of developncnt t h i s  vas divided 

! i n t o  f o u r  s t a g e s  i n v o l v i n ~  t h e  3ub-division of  thr! dcncsne i n t o  four  
a 1 i... 

:.. .. '. 

sec t ions  h o w n  as A ,  B, C ,  and D. These four sec t ions  as well as t h e  
I 1 .  

o t h e r  building e s t a t e s  nre c l e n r l y  i d e n t i f i e d  on a p l ~ n  hqhich stos wt  - 

i n  evidence and doted a s  of ?*l:ay 1937,. Refore bui1dir.y work conncnced 

on Cox's Demesne p r e l h i n a r y  work had been ca r r i ed  out between I gj5 

and 1956 by t h e  i n s t a l l a t i o n  by Hastinas and Complny ~ ~ n d n r  t h o  d i rec t ion  

of the  Defendant's engineers of a water and sew.- spzten azrl b.v the  

const ruct ion in 1961 of  part of the rand sys ten pro- idi in,^ access  t o  t h e  

e s t a t e .  

Soaetime i n  1964 M r .  Oliver KcCnrron was up3crintcd consultant  

a r c h i t e c t  i n  connection with t h e  d e v e l o p e n t  of Section ,I o f  ? o r ' s  
. . 

Demesne. He prepared the  s i 5 e  plans and drew up the s w c i f i c t i o n  of 

the  work t o  be done. The work wao put t o  tender  und thc  c o n t m c t  

I awarded u l t ima te ly  t o  R ~ S S ~ S  IcCaughcy Brothers,  W!IO n p g ~ r c n t l y  e c t e r r d  
i 
I 

c;.'. . -  .; 
E' ,. "&15' 1 : .  3.2 

i n t o  a form of c o n t m c t  t o  execute the works on the 16th of Yay 1965 :t? :.:E 
2.. : - 

hnving previously taken posseooion of t h e  s i t e  and ccnmenced t h e  

prel in inory s i t e  work n t  the end of 1964 o r  the  tcl;inniny of  1965. 

M r .  KcCarron r e t i r e d  f r o 3  private p n c t i c e  a.7 an a r c h i t e c t  i n  1965 t o  , .. I.. 1. 

take up an appointment with the lknnr tncnt  of r,ocal '.o-re=.ncnt. ?e 



. 
" t 3 .  

was replaced as consul tant  a r c h i t e c t  by S r .  Cinseon Yc'feov~ .rho ! a s  

appointed t o  t h n t  posi t ion i n  Jonuarv 1965. The rasisent. en5;ineer 

i n  connection with t h e  development was Wr. P a t r i c k  ihavy. iie wiia 

I 
employed by t h e  Dundalk Zrrban D i s t r i c t  CouncSl a3 an en.yin0er as of 

t h e  I st November 1 964. It was i n  the  s p r i n g  o f  1 965 - indeed about 

j ,.- 
t h e  17th  of March 1955 - t h a t  he took up h i s  d u t i e s  es res ident  enzineer. I '5::; 

j 2: ;- 
~ h e  150 o r  s o  s i t e s  i n  sect ion A were completed between the years 1965 1 ;-. : ,, , . 

' ,-- . 
a ,  . :. r . , 

and 1967. I n  February 1967 t h e  Defendants made n l e t t i n q  t o  h T r .  Joh? t. : 1. ' 
! k." 

Coleman of t h e  premises i n  question on a weekly tenancy a t  2 basit . L 

weekly ren t  of 81 s h i l l i n g s .  Subsequently t h e  nreniiocs were vested i n  

t h e  P l a i n t i f f s  on and from the  l e t  day of  Octobcr 1374 for the ? e n  of 

11 .I: :. 
99 years  from t h a t  date  by v i r t u e  of a t r a n s f e r  order rr:ide on the 15th : j ~ .  . 

day of May 1978 pursuant t o  Section 90 o f  t h e  Iouain? Act, 1956. Tho 

ves t ing  of t h e  premises i n  t h e  P l a i n t i f f s  wns subject  t o  the p y m e n t  of 

t h e  purchase price of 22,370.00 ( toge ther  with i n t e e s t )  by weeWy 

ins ta lments  of  25.13 over e period of 20 years f'rm the 1 s t  day of 

October 1-4 and subject  t o  t h e  paynent of t h e  noa im1 r e n t  o l  j p  per 

annum i f  demanded. 

0 I n  1976 se r ious  c~acks w r e  observer! i n  ::?e p~?-is.-.s. :arhilst  5hese P 
I 



i t h e  p l a i n t i f f s  evidence was a l s o  given of the  frlct tk t  s i m i l n r  dt~ce-  ' 1 

occurred i n  a number o f  o t h e r  houses comprised i n  thc n3t:ite. Evidcnce 

of t h i s  n a t u r e  was re l evan t  and n a t e r i a l  i n  co~sidcrin. . :  t:?e cause of 

t h e  damage. Each of  t h e  Pleinntiffs  end soae  of t k e i r  nei..;hbours T v e  

I 
evidence as t o  t h e  na tu re  and ex ten t  of thcsc  c r a c k .  In  tflc ccsc of 

!:- . . - 
*.  i 

t h e  P l a i n t i f f s  t h e  p o s i t i o n  nay be sunmnrised by s sg inq  t h ~ ~ t  t h e r e  were 

a g r e a t  number of c r acks  on the  c c i l i n y  and eloewhcre innirlc t h e  

ou t s ide  of t h e  f ron t  wa l l  of t h e  p rc s i se s .  These p r t i c u l n r  crczcks 

had comesponding c racks  on :he i n t e r i o r  of t h e  f r o n t  wzll .  51e  

. 
premises but more s i g n i f i c a n t l y  t h e r e  wers f o u r  major c r acks  on t h e  

inescapable  i n f e m n c e  is t h ~ t  the  f i s s u r c s  extended t l ~ r o u y ! ~  thr: d2pth 
i ,,-----,, .. . 
i ; i ,  is , - , : ,  , 

of t h e  wall .  Photographs of t h e  edgoining housos indici:te the  na tu re  

of t h e  c rack ing  involved. I n  the  case o f  t he  ? l r r in t i f fo l  liogoe the  . . 

c m c k i n g  i s  n t  present  d isguised  by the  r acen t  deco~.ritinn o r  the  

- ~ .-. I;.-'. 
4. 

:: . - . +  7 
I 

premises. It is  not  d isputed  hy t h e  k f e n d n n t s  t h n t  the3.2 suDstz3ti?.l  

crack3 have eppeared and indeed t h a t  t h e y  have croim wor;P ove r  t:?e 

years .  t,s a r e s u l t  o f  repx%aentst ions made by t h e  ? h i n t l f f s  zrtd o t h e r  

residents t h e  Defendanto t r en tcd  t h e  c n c M n ~  tn~~or t i r . , :  - a s t i c  i n  

t h e  cracks.  T h i s  trantmcnt was i n e f f e c t i v e  a s  t i c  c=cl-rs m-o~?:lcd o r  

extended. Perhaps no re  a l n n i n q  i s  the  ccnner  i n  v!!ici. L'?n.?l:iir.tiffol 



house has becone d i s t o r t e d .  ,Irpin i t  ia not d i . s~~.J ted  ht :?I:I~  the 

d o o m y e  and window opes i n  the  houae hsve bzconc! deforned s o  much s o  i 
'- . 

t h a t  Mr. Coleman removed a n u ~ b e r  of t h e  doors and windoq:rn and re-shaped 
- .  

them with a view t o  f i t t i n g  then i n  t h e  d i s t o ~ t e d  f ~ i n e s .  :i s i 1;' 
i l l u s t n t e d  by t h e  photoernphs put i n  evidence t h i s  re:e:cobi%l v:)r% Ius . t r  

4 

achieved only a l i m i t e a  neesure of success and t h e  l incmtr td ic ted  expert  

evidence ua3 t o  the  o f fec t  tha t  the  d i s t o r t i o n  w i l l  con t i~ rzc  s o  t h a t  t h c  

exercise would require t o  be repeated i n  the  f u t i l r ~ .  

In  those  c i rcunstanccs  i t  is t h c  Ploint i f fs 'contcn5ion t h a t  there 

vas an  implied term of  t h e  1967 agroernent under vhich tho:< beam tenants  

and t h e  1974 agreement i n  pursuance of which t3ey  b=cme :cz.-nt purchasers I-; . 
, if ' 
. . \  

that t h e  p r e m i s s  were o f  "a s u b s t a n t i s l  construction 2nd free fro3 
. ' i r .  ,.. - :. I . . . :!I . .. 

mater ia l  l a t e n t  d e f e c t s  and were i n  a l l  r e spcc t s  suitable f o r  hzb l t a t ion  1 s . 

a s  u dwellinghouse and would h3ve a noma1  l i f e s p : ~ ~  of a dxcllin.zhouse 

, . - 
. t*:. of i ts  type and construction" and t h a t  t h e  preai-les dir! not confom t o  

\ f .  ;.', 
, I .  ' .  .. 
2 .  

!!., : i 
that standard.  I n  ndd i t ion ,  o r  o l t c m n t i v e l y ,  i.t wan c~r:~t~:ndcd t?:::t .:.i 

! t i  , 

the  de fec t s  i n  the p r e ~ i o e s  were due t o  the  ne,qli,cpnce and breach of 

s t a t u t o r y  du ty  of tho Defendants t h e i r  se rvan t s  o r  c c ~ n t 3 .  

AS 1 say it  is not  ia fact &isputc& that  t h e  ? i ! : int i f fal  p z l i s e s  k i  
k' 

c 1 
and thooe o f  sono of t h e  c,djoining ~ s i d e n t o  on t h e  o s t n : c  hro defec t ive  

t 5 :  
f i! 

t r i .  ' 

p i  



I i n  t h e  manner described above. Furthemore the reason f o r  t3cse  d e f e c t s  

b, 1 
emerging has  now been c l e a r l y  eatablighed and ~-cce?ted by 311 p r t i e s .  k .-. -.' A:;- * 

A s  appesra frm t h e  repor t  of the  I n s t i t u t e  of i n d u s t r i a l  9eecarch and . I;& 1 - 
I 6 .. 
i ('.+. 

Standards,  dated tho 16th  of Fcbruaxy 1970, uhic* w:cs nit i n  evidence, i :. , I -  
; J] <..! 
' , I  

I t h e  foundations of the  houses i n  t h i s  p r t  of tho e s t s t e  were located : !!I 7 

i n  w h a t  is described i n  tht  repor t  a s ,  "a mottled, grcy/bro-.m clayey 

silt wi th  f ine roo t s  and f i n e  sand which was p n e r t l l l y  s t i f f  i n  s i tu ."  

Having s o  described the  s o i l  the  Report t'nen wont on t o  concilarle:- 

"The r e s u l t  o f  tho s i t e  and laboratory  t e s t a  curried out t o  

date ind ica te  that  the  clayey s i l t ,  o r  s i l t y  c l ay ,  sub-soil 

on which t h e  foo t ings  a m  predominantly located hns nore than 1.. 

edequate bearing c a p c i t y  f o r  the  applied load in^ i n  t h e  nnin." 

Indeed t h a t  r epor t  went on t o  express a view tha t  the cr.c!dng which 

had appeared a t  t h e t  s t age  was not due t o  s o i l  conditions. ??--it view - 
? 

was expressed at p s r a p p h  5.3 of tho %?port i n  the  followinq terms:- 
1: ' 

# ! ;: , . :, 
, ;ti  

$ 7 . ~  ,. 1 
, ! ? t  ' ,  

"We hnvo discovered no substnnt ivc  evidence, as yc t .  tha t  the ti f 

problems with these  structures a m  indeed due t o  found:c';ion 

condi t ions  s ince  the sub-soil h ~ t s  been found t o  bc o f  qor l  

i: c, 
s t r e n g t h  in the  main and does not np-?ear t o  possess scr ' r ic iant  I 

' 1 :  

s h r i n k *  p o t e n t i a l  t o  load t o  Znnage such as t h a t  an hns occurred." 

CI!! . 



However, d e t a i l e d  though tb Report ms, the  I.1.IZ.S. whils t  

re-affirming t h e i r  view proposed f u r t h e r  t e s t s  a0 follorrs: - 

"while tb evidence t o  dato tends t o  o w g e s t  thnt  foundation 

movement o r  f a i l u r e  is not t h e  p ~ o b s b l e  cause of tllc dnraqe 
T. "5 %. 

,. 
..' .. incurred it i s  our  in ten t ion  t o  open a f u r t h e r  number 0;- t r i a l  . I 
: ..; 

-c .. .C '. ./-. .. -. - ': 
,... .:., \..;., holes  and t o  examine t h e  foundations end sub-soil more 

. . . . .  '.: 
\ . . cg. ; - . -  

... . , . 
.: .-.-.. e x t e n s i ~ e l y . ~  

, . . . . .. .. 
As a re'ooult of f u r t h e r  searches conducted by t h c  I. I .R.3.  with 

i f '  
t h e  a r s io tance  of s p e c i a l i s t  adv i se r s  - Geotechnicel Consult ing S e r r i c e s  t: : 

! 3'1. ..,-' 
1.1 

F I l imi ted  - it was es tab l i shed  by a f i r t h e r  Report dnted t h e  16th  October !I[- 
1.i : 

I b.. 

1979 and l ikewise put in evidence - t h t  t h e  f i m  c r u s t  of s i l t  n which j'i - 
I. . 
b. . 

! ,$., t h e  foundations trere located m a  ~ ~ d e r l a i d  by a leyer of nof t  c1r.y hrv:ng : ,QC).: . [ . ,fij ;.,. 
: lir 
i l $ : ! .  , 

a depth between 1.2 and 8.3 metres. This s o f t  c l ay  consis ted  of an $1 * ? 
dl,. 
;~.t,d.'. 

I , ;  . .  a l l u v i a l  d e w s i t  of  o r w n i c  neture  &?d the s e t t l e r e n t  ca lca la t ions  shufled p I .  

.:-; , 
t h a t  primary se t t lement  could occur over e period ir. t h e  order of 20 t o  t ! ., 1 . ;  - 

I:! . 
:. 

40 years duration.  It ms a p e d  t h e t  it was t h i n  s e t f  leneat  r h i c h  caused ,I;: 
'1:: 

and continues t o  cause d-e;e t o  the  P l e i n t i f f s '  house. 

It must be recognised, however, t h a t  those conclusions were not 
. , 
I .  

reached u n t i l  12  yea r s  a f t e r  t h e  houses h d  bee2 e x c t e d ,  3 pears e f t e r  

the  cracklng h d  appeared, and indecd twolvc nonthe a f t e r  the f i r s t  r (,i 
! I .  



177  
! ; 

8 .  
I ; ly 

Report of the  1.1.4.5. had exculpated the  s o i l  condit ion3 as a probable . . 
!! 0 

cause of the  damage. Agoin it is proper t o  add that t h e  I.T.R.S. and \if::- . . tf 
.-I, 

, g t ,  

s p e c i a l i s t  adv i se r s  were e n g p d  and t h e i r  3e-ports obtained and '~rovided i t  .. . . .  h; :. . .. 
i r :  

, !k. CI 

by the  Defendants and not the P l n i n t i f f s .  1.i \ 

The law a s  it app l i e s  t o  the circuxstances of  the present case has i 7 
.!I I ,  

:*! . 
. . 

been autlrenlbtively s e t t l e d  by the decis ion o f  t h e  Supreme cour t  i n  

Siney .v. Corwra t ion  of Dublin, 1980 1.3. 400. '?hat cane i s a u t h o r i t y  

f o r  the  pmpos i t ion  t h a t  where a l e t t i n g  is  rszde of a dxallinyhouse 

-. , ' ,  
! I ,  ci 

providod by n l o c a l  a u t h o r i t y  under t he  Housing Act, 1966 t h a t  a ,. !. .. ! I 

I tenants  a t  t h e  commencement of the  l e t t i n g .  I n  ciriciitior. the Supxme 

t Court expressly decided t h a t  the  f a i l u r e  of  t h e  l o c a l  au thor i ty  t o  

obsorve t h e  s t a t u t o r y  duty was i n  t h r t  case a p r r t i c u l s r  scurce of 

negligence. I may a l s o  add t h e t  the Supreme Court r e j ec ted  t h e  contention 

t h a t  the  ex i s t ence  of a l i a b i l i t y  i n  contract  erclu.?led l b b i l i t y  i n  

negligence. 

I 
I In  the present  case the  Defencznts nccos3:trily zccoptttd thnt  i t  

I :I ; 
I . rn 

I was an implied t e r n  o f  the  tenancy aqree3ent t h a t  the pretlises l e t  t o  I ' 
: .  

K r .  Colem~n would be =asonably fit  ro r  hnbi tn t ion by kin.  The T)cfer?dcnts 



L, 

d i d  c o r r e c t l y  a s s e r t  t h r t  t h e  implied cond i t ion  o r  %ar:'.-inty z q u i r e d  , 1. ;. 
: 

I 

t h s t  t h e  promises should bc f i t  fo'r h o b i t a t i o n  n t  t he  conmcnccmcnt of 
1:: 
i 

t h e  tennncy r a t h e r  t han  a t  a l a t e r  do te  and t h a t  the  c r i t e r i a  t o  Se 

app l i ed  i n  de termining  f i t n e s s  f o r  h z b i t a t i o n  was that which would hnve j61 . 
I* : * .  

1 been e p p r o p r i a t e  a t  t h e  c o m e n c e ~ e n t  of t h c  lettin,; .  ;! - 

P t I !  . 1: 

Vere t h e s e  premises f i t  f o r  h a b i t a t i o n  by flr. Colemen i n  ?e b x a r g  

1967? As oppeers  from t h e  j u d m e n t  of t h e  Thief  Zuzt icc  i n  SFnev .v. 
. .  

C o r ~ o n t i o n  o f  Dublin (a3ove) it k . 2 ~  s u c c e s s f u l l y  nrmec! on b e k i l f  of i :! 
[ !. ., 

. " .  
," ,  

t h e  P l a i n t i f f  i n  that  cese  t h a t  t h e  neanin,: t o  be nttacbcd t o  t h e  words . k  i 
:!! 

: '1.1 . 

'.fit f o r  heb i t a t ion"  could be gleaned frcc t t e  provi r ionc  of t h e  i o r s i p g  I 
I - 
,I,' 
r :  - n c t ,  1966 i t s e l f .  The o r p c n t  w2s .n.dunbratcd i n  tk.c jcd@ent of t h e  :Ilds.* , . 1 . ., ' i ,  .., 

Chinf J u s t i c e  n t  page 409 iq t h e  fo l lowing t2mm-s:- 

" I n  cons ide r ing  whether n house was o r  was not  f i t  f o r  hunnn 

h a b i t e t i o n ,  t h e  Defendant co rpora t ion  (and evcqf othrir hqu~in . ;  

a u t h o r i t y )  was oblirged t o  have r e , s r d  t o  t h e  e x t e n t  t o  vl:ich 

; i 

t h e  house ues d e l i c i e n t  es r e s p e c t s  eech of the 3:it:ern s e t  

ou t  i n  t h e  second schedule t o  t h o  .ict of 1956: s e e  s u b - s e c t i o ~  

( 2 )  o f  Sec t ion  66. AmOnG t h e  rrrittcm scntior.od i n  t h e  ::econd 

are "-siotont  t o  r,oistu:eW an:! ' ' n i r  s?>ce 2r.d 

v e n t i l c t i o n . "  



In  t h e  present case the P l e i r . t i f f s l  adopt in^ the same ap?rozch 

re fe r red  t o  t h e  second schedule of t h e  1966 Act and ~ o i n t e d  cut t h a t  

the  f i r s t  n a t t e r  t o  uhic? regard should be hsd es spec i f i ed  in t h a t  

schedule was " s t a b i l i t y . "  In rry view t h i s  is a p r o F r  ncpra%ch t o  

t h e  question.  It seeas  t o  me t h e t  +,he 1966 !,ct c l e a r l y  rncoqnises - 

and I would be s u r w l s e d  i f  t h e  pos i t ion  were o t b r . r i s e  - that: s house 

lacking t h e  r e q u i s i t e  degree o f  s t a b i l i t y  would not be f i t  for human 

habi ta t ion.  b!hilst i t  was not su:.psted t h t  there  is any dznrrer of 

t h e  premises co l l aps ing  and the  P l a i n t i f f s  h ~ v e  not - unlike thc! 

P l a i n t i f f  i n  t h e  Sinev case - vaczted tho premises it is C O F . ~ G ~  case 
. 5 .  ( ' !  , G 

.a' &. :. . - ~ r -  
t h a t  t h e  demege t o  the  P1u in t i f f s l  premises is serious and betokens 

a very s i g n i f i c a q t  d o m e  of  n e t t l e r e n t  or  sub=id.?i~cc r!licb has ccntinued 

and w i l l  continue f o r  n number of y c n r ~  t o  c o w  with t h c  rnnult  t h ~ t  

t h e  e x i s t i n g  crackinp; and d i s t o r t i o n  carsot  be r e ~ ~ i ~ e d  cs f fez t ive  l y  

unless  arid uztil radice.1 cb-n-s z re  n;ade i n  t h e  support tit-zilzble t o  

the  foundations. I n  these circunstances i t  sconn t o  i.e t h a t  ',he proper , 1 . ;  

Iilji - . 
inference is  t h a t  the  prenises ore not a t  t h e  pw.:srlnt t i n e  a t  cny r c t o  i ,  1 i.!I ' ,+ 

mesonably fit f o r  habitfition. " 1 ' .  
i :* 
I 
I .  - 

The o t h e r  question then i s  whether t3e  pe3irmve-re l i k e v i s e  u n f i t  I .  r ,  
t l  



". - .  

i n  t h a t  context  i s  t h o t  no cracking appezrc3e f o r  3 0 2 ~  ten yezrs  af ter  !:: , .  . .. * 
. ? -. 
! .  

t h e  commencement of the l e t t i n g .  The P l e i n t i f f o  m d e  no cceplnir,t  i ;  

..1! 
and would have no reason t o  s u s p c t  t h a t  anything tczs rmizs dur icg 

. L ]  
i .  
k; 

t h a t  period. On t h e  o t h e r  hnnd thc r?efcctivc suk-so i l  ccndi t ions  !I 
jai 0 :  

; t i  
exis ted;  t h e  subsidence was inevi tnblo  and t h e  dnm!i,~ wI!ich dici occur 

was bound t o  occur sooner o r  l s t e r .  It seens t o  rre, t h e r e f o z ,  t h a t  

t h e  premises were i n  f e c t  defect ive  i n  1967 end t h r t  t h e  !'act t h ~ t  t h e  

occupiers were unawcre of  the  pmblea  an6 thot i t  did not ot?r.i?c'cst 

!;:, 
i t s e l f  f o r  e considen 'c le  w r i o d  t h e r e a f t e r  docs not a l t e r  the  posit ion.  , !. ti ;q ,  \. 

J $j - 

The i n s t a b i l i t y  ex i s t ed  i n  1967 an8 that of i t s e l f  r e c d e ~ d  the house 

. , : ;  . 
,.,a 

u n f i t  f o r  hab i t a t ion  s o  as t o  comply with thc  i n ~ l i c d  tern of thc l c t t i n q  . I  ,; 
1 : .  ' 

a p e m e a t .  

i ;...i 
I n  r e l a t i o n  t o  the  clnim ic s o  f n r  as it  is m u n d e d  i n  negliccncc,  i ik? .. 

1 I-.? , 

: ! i,. : 
!! ! 
, i'. i which was t h e  i ssue  t o  whicS the treater y r t  OF the ~ v i d o z c r  -~.?r; *i 

di rec ted ,  t h e  a c t t e r  r e s o l r e s  i t s e l f  t o  the  oclestion of 6 h c t h e ~  or  not  

t h e  Defendants o r  the  exper ts  x h o ~  they e n ~ m d  should ??;..re explored t h e  

s i t e  by d i & n ~  t r i a l  or bore holes  f o r  t h e  3urposc of invcstiqatin.y the  
! '  

I " t 
I nature and condit ion of t h e  sub-soil which we n m  h o - l : ,  w i t h  the k n c f i t  : 

I 

1. {; i 
I 1,; 

I i s  I.! of hindsight, wes t h e  ceuse of' t h e  se t t lomcnt .  I?, ?.zct tke 
i: Ill . 

P I .i 



s p c i f i c a t i o n  prepared by Xr. Ol iver  !.lcCarron contriinn ur! e x p x s z  
6. 

: ;  \ :  
provision ( p r a m a p h  31) i n  r e l a t i o n  t o  t r i a l  holes r h i c ! ~  ir ,  i n  t h e  t .  - . .  . . ... . . 
following terns:- 

@*The con t rac to r  s h l l  provis ional ly  inc luee  f o r  di.r.?inr: no. :5 

; q  , 

t r i a l  holes  i n  posi t ions  a s  d i rec ted  by t h e  a r t h i t c c t ,  i n  o rde r  r j  ..?. 
, r 
I '  

t o  a s c e r t a i n  t h e  nature  of t h e  sub-soil f o r  foundations." 

No t r i a l  holes  were i n  f a c t  dug. On bohclf of  tho P l a i n t i T f s  i t  1 1)) ::;- 1'-  
ir ; 

I ' 

was s u g e s t e d  that t h i s  represented s dewrturc? fron the  scherc which 

Yr. McCarron had envineged. This Yr. Xc7arron v c h e n e ~ t l y  denied. He 

explained t h a t  ppragraph 31 was included i n  t h e  s p c c i f i c n t i o ~ s  s o l e l y  

, 1. 7 

i". ". 
f o r  t h e  p u r p s e  of a sce r t a in ing  the  cos t  of  these  cxcavntions i f  it at ' 1 q ;  4 f 

j , ' 5:7 
:.: 

3 ,  should be decided a t  a l a t e r  stage t o  c a r r y  them out. In th i s  - and I 1 ), : .  - - 
. 

I may say i n  a l l  o t h e r  mat ters  - I accept Lq f u l l  the iir.te<ritg of 

t h i s  Kitneas. However the  inclus ion of the  pra.yrci~h :~:'orer;:!ic! i n  tho 

3 .  

s pec i f i ca t ions  i s  he lp fu l  t o  some extent .  Its e r i s t c z c e  shous that i n  ; I .  .,eC 
,!.,' : ; 

I ! 

1964 a r c h i t e c t s  recognised t h a t  i n  c e r t a i n  circumstances i t  night  be i .  

necessary or  des i rab le  t o  exmine  the  nature of t 3 a  sub-soil.  Th i s  is 

important; ao t h e  evidence es tab l i shed  t h n t  t h i s  is  u bmnc:? of tho n r t  

i n  which conaidereblc evolution has tcken plccc over t h e  wst 30 jresrs i : 

o r  80. Tho evidence shoved t h a t  t h c  scicncc of  soil r~(:i~.:!:ics Il?d not 1 



i. ' , 
been s tudied o r  understood as f u l l y  i n  the  l a t e  i95Ots r s  it is now. '&J . 

1 0  - 
! f 

Again the  me- of excavation and t h e  r v n i l h b i l i t y  or heaw cor th  .. .I 

moving equipnent have changed s i m i f i c o n t l y  s ince  the l a t e  1 C)50t s. . f t  .... 
, !:j .- : 

ki : 
Indeed evidence was e v e n  t o  '-.be e f f e c t  t'nst i t  was 1968 &:'ore t h e  , -' :.! 1 . . 

, ;.; 
C I 

J C B  e a r t h  moving equijment was avoilr.ble f o r  h i r e  i n  thr: 9ullrinik area :# . . 

which was he lpfu l  i n  pu t t ing  the  problen, in its pro-per pezspective. 

Notwithatandine the  case  lade by Counsel f o r  fb. Plaintiffs i n  t h e  

course of c r o s s - s x e r i r ~ t i o n ,  i t  see rs  t o  rre t h a t  :he c iny  i n  which t h c  

foundations f o r  t3e  d e v e l o p s n t  we= imnodiately located was s u i t a b l e  

and adequate. Perhaps i t  would be ao;e cor rec t  t o  say Tor t h e  ?;:poses 

of t h i s  judgment tha t  the re  was no want of cRre i n  Ieyin,? t he  founc',ations 

of the  typo se lec ted ,  t h a t  is t o  say,  the s tr i? fo~n*li : t ion= i n  the outer  

c r u s t  which exis ted on t h e  s i t e .  rill of t h e  cnqinrcr3 xho had an  

opportunity o f  see ing  the  s o i l  f m n  which the t r c n c h s n  hnJ k:w,nn taken 

out and who p v e  eviCence bcfo?e me, tht  is t o  sny, Rossrs Oli.;er .. . I., !' . , .. - ' !:.l: 
I I.:., . .. 
.i 2 

McCarron. I*. Uinsern WcKeom a d  Yr. Patr ick Jc-.rj ir.rvc cviCence t o  that 'I l r  

e f f e c t ,  Indeed t h e i r  evidence was e f f c c t i v c l g  confimcd by the  Deport 

of t h e  I.I.3.S. The real issue is xhct'ner t h e  t r i a l  holcs should 

I 1. , have been taken out with n view t o  cscer tc ininl :  the n?.turc of the  soil 
m i 

below t h e  foundntion l eve l .  - 



! l'i 
There was n cons iderable  c o n f l i c t  o f  evidence a n  t o  trhat t h e  1 , 

I . ,  ;!>. 
I I 

p r a c t i c e  has in t h e  mid 1960'3 with reiprd t o  t h e  d i y i n q  o f  t r ie l  ho le s  I 

i n  connection with t h e  cons t ruc t ion  o f  ve r ious  types of  Suildinqs.  Doctor 

sunni - a d i s t i n y i s h e d  consul t inr :  engineer  - mvc evidenoc t o  tbe c? rec t  

. l i 7 .  
tbat a s  f a r  back a s  1965 i t  would hove been his prrrcticc to  t:ske out  t r i o 1  , . I . )  I 

I v i , ;  . 

: I I:.!. . b f o r e  t h e  drawin5 strip and failing t h a t  he would certainly hnvo tested : ;! !!. $1 

t h e  sub-soi l  &fore  th9 r o r k  commencrd. Ec cxp1ni~cl.d th : l t  anr? rould 

o r d i n a r i l y  hire a JCS f o r  s m e t h i n q  like C25.90 an hour t ~ i c h  - ~ o u l d  
;.' , - 

I ! : * .  . 
quickly excavate one o r  no re  h o l e s  t o  a depth  of  10 feet from which o ;,: 

1 ., .  . 

corn-petent engineer  could r e a d i l y  assens the qml i ty  of  t h e  sub-soi l .  

However Doctor Bunni d i d  recognioe t h a t  he hnd 3ot prnct ioed his 

profession i n  t h i s  count ry  b f o r e  1963 s o  t3st ha -n.n3 n o t  i n  s pos i t i on  

t o  give p o s i t i v e  evidence a o  t o  t h e  przcticc kcre  &for3  t h a t  dnto o r  
' ; 

:i : 
! 

indeed cvidenco as t o  t h e  zvailnbility of excsvzt ion equiy-ent.  

.Furthemom he himself exproszed the  vlew t h a t  thera ni.yh?. 02 2. difference 

between the  p r a c t i c e  odopte', by consul tnnt  cn:rinoers rrcd t!i2 stundnrtl I ' 
( i  - 
4 .  

epplled by l o c e l  authorities. ; -  
t 
i 

?4r. John Osborne, a civil e n ~ i n c c r ,  cor,fims:! tn::t :;oil t * ! ~ t i n . ~  x 2 3  



13. ! .> 
: 72 5 

f i n l y  e s t a b l i s h e d  by t h e  ? s t9  1050's o r  a 2 r l y  1?60t3 ir! t h i s  . : o ~ c t ~  

but he d i d  d i f f e r  wi th  Doctor BuJni t o  t h e  extent t bn t  ile h i z s c l f  wouM 

not  have dug a t r i a l  h o l e  f o r  a oin~1:ls dvellin,yhousc 3.2 x0111.l on ly  

have done s o  f o r  a b u i l d i n g  ochese. i \ l r t i~cn ro ro  h,? :itt:~c!:,.i t i e  utmost 

s ig l l i f i cance  t o  t h e  ground co3d i t ions  p = ~ * ~ i l i n g  il :hs crez o r  the 

* .  
' . 
!/ :' i ,  

was descr ibed  p r i o r  t o  t he  d o v e l o p ~ s n t ,  he wovld on til:!t b:.;i3 h3ve ; , 1.'. . . ii. : ; i< 
i .  . I  
*. 4 !,:.I 

opened t r i a l  h o l e s  had he  k e a  the  e a e i n e e r  = r ~ o n s i b l c  f o r  t h e  j05. . .:I. . i1.1 

I in tended s t r u c t u r e .  The e f f e c t  of  t l e  evidence c i v e n  b:y "r. T i l o t h y  

t h e  fo l lowing t e r n s  :- 

i; .:. I :  ; 

P I ': ; 

tfYou would s ta r t  i n  t h e  Fouzdstion t r enches  :tnd zo d o m  t o  somcthi 

you a r e  s a t i s f i d  with: you do not  d i q  tAsl h o l l s .  ~f the  

foundat ions  are s e t  i n  s u i t a b l e  s o i l  I would b? h c p y  r i t h  tht." 

This  was supported by another  e n ~ i n e o r ,  1,:r. r i c r e o  cxcnnn, ,,*:lo 

, 

. ! I .  
i nd i ca t ed  t h a t  t h i s  was t h e  c o z e c t  p m c t i c e  i n  tbe  p l r i o d  136'J/f64. 

AS he r e c a l l e d  i t ,  t h e  p r o c e d u . ~  uno t c  t a b  o u t  t m n c h r s  f o r  ~ou:i3otions 

. .  i! . ' I 
:: i!, : \  Sul l ivan  - a n o t h e r  c i v i l  eng inee r  who ~ l v e  cviler!ce on brh:, lr  of t h e  
. , ! I  

r' I :, 
! 

P l a i n t i f f s  - was t h a t ,  h o v i n ~  heard t i e  cvi*lence i n  which C o x ' s  Deze.fie j 
I 

u n t i l  a f i rm  bottom was reached. .it th,?t t r e e  t b c  oi-lr ,  )lam :lc 



t m n c h  and given an opportunity t o  inspcct  an3 t o  par,-, it. If on the  

i :;; 
o t h e r  hand the re  uas any indicet ion oP weahless o r  i r o r s i s t c n q  i n  the  j ! 1. 
botton of the t rench it becane a case f o r  r e - i n f o r c e z e ~ t .  :-:e c o z f i ~ ~ e d  ! ' ;.i. 

,' 

, < I  1 "1 
t h e t  t h e  cror-bnr t e s t ,  w?~ich i t  v:,n said :?ad been *:r...!d <r, '.h.? ?:.cncnt i.1. . I 

' I 

case t o  t e s t  the  firmness of the bot toz  of  tile found:itioll t rench,  w.3 . !  1 

cor rec t  and zppmpria te .  

1 '  l i . l  
, 

milst the re  was, the re fo re ,  a considerzble cnount: of discussion tz. l ;  . 

I a s  t o  t h e  appropriate neasures t o  be taken before lcying t h e  fow.dations 
! ,  

a: . , 7  !! 
I do not  th ink  t h a t  the  a p p r e n t l y  c o n f l i c t i n g  vieus  wers nn f a r  r?p;?rt . !. 

f : :  

: I!../ 
! ::, 

a s  at one s t a g e  appeared. I t  one e n  of the  s p e c t x ?  I xould be umi i l l ing  1,: ! 
I 

I 
! 

t o  accept t h a t  t h e r e  uas an establi.s!~cd p rac t i ce  t!ict triiil !lolcs we= I 

I 'l 

: I dug; o r  t h n t  i t  was appropriate o r  necessary thr:t they :;r!!ould h du.7 i n  . . 
: 1 :  

conngction with the  construction of  cvery d w a l  linghouse o r  indeed cvery 

, .. 
. I  : =I 

building e s t a t e .  .4t the  o the r  extreme I woclrl be 2qm.llp anwillin: t o  , .  

1 
t .  

accept t h a t  the  excavation of s u i t a b l e  trenches f o r  foundatiocs t toul t  . . ,  . T ,  .. , 
I ,  r .  

i 

necessa r i ly  exclude t h e  need t o  dig f rlz1 holes.  The conr?on body of n i  .-, 

I C) 

s o i l  condi t ions  and t h a t  a proper conoider:ition c f  tho-;c fnctors  xoulc! 1 

determine whether o r  not t h o  excavation of t r h l  p i t n  v-1:: ::!! : :p~ropr i ;~ te  

9 ; 



t h e  f a c t  t h a t  by a happy coincidence t h c  Depz r t zc l t  of  Locrl :overnaent, 1 i i  
I . , :. , 

i . ' 9  I)c$ . 
as it then  was, i n  a c i r c u l a r  l e t t e r  da ted  t h e  24th I?ay 1 ?Gj ~ r ; e r d i n c  i ,  - 

! ;[.ti . .,. 

housing advised  - asone  o t h e r  t h i n @  - as follows:- 
:!. . ' 1 .  

. ,; " A  c a r e f u l  exaoina t ion  should be 33dc f o r  cvidcnce of t h e  ex i s t ence  ! . ,  
* ! I! 
., ,. 

. ' 

of undes i r ab le  sub-sni l  cond i t ions ,  such as mck, b o , ~ ,  runnin,y sand :.. : 
i s . '  

:!!. , . ; : ; : I :  r . .  . 
and s o i l s  a f f o - d i n g  noor d r a i n n m .  :,djoining lands - when! t he re  i 

: ! :  1 .. 
. ! !; 
i * !  
, I*,,. 

may be c u t t i n g s  o f  one 'rind o r  ano the r  o r  mck oxtcrop - should : I  
: ! 1 .  
: ! i  

' 8  
J : :.: - a l s o  be surveyed i f  there is  na d i r e c t  c7i(!ence o: t!lc c o ~ l i i t i o n s  i " i  : 

/' I , ; )  
\ mentioned on the  s i t e  i t s e l f .  If any of thsse co~11f t ior . s  are 1 I :;.I 
-? 
/ ! b ,  ', 

i 3 

. . . I 

,:. '., , . s u s p c t e d ,  t r i a l  p i t s  should br  o?ceed i n  order  t g  ~ s c o r t r i n  e i t h e r  ; 
r l  a -  I - . .  I 

1;. * 

' ! o r  b o r i n ~ s  may n o t  give an  Rccurntc ? i c t u r c  of '  :xb-r jn i l  cond i t ions  1 ;  

f a 
, 8 

I 
, I 

. ---- .- ' I i .: t h a t  s a t i a f a c t o r j  sub-soi l  cond i t ions  e x i s t  o r  '.kt t h e  condi t fons  

c i 
a f u n l e s s  t h e i r  l o c a t i o n s  a re  wel l  choncn :in:! t3c:~. urc or s t t f f i c i c n t  

number and depth  t o  cove r  a l l  c o n t i n g ~ n c i a s . ~  

A s  a11 of t h e  e x n e r t s  accepted t h a t  the forc!pin.: 3ta:c47ent reprcoen ted 

1" 

I 
t h e  s t a n d a d  apglied by prudent, con.ptent  orckitec:; 2nd ec..;incers i n  

:. , 
: . ; ? <  ! j  :Ii . 

present  can be d e a l t  with a t  reoson.~bls  cont  ar.3 $.<I1 not o f f e c t  i ;!.:I . ', 
1 11 , 1 : 

1 
1765 t h c  i o a l ~ n  i n  t h i s  cnse i n  s o  7r.r un it is ::NII>C?C~ i:; nc.;li7enco : .  

I f  

i : :  . 
t h e  hea l th ,  comfort o r  e n e n i t y  o r  f u t u r e  r e s iden t s .  T r i a l  p i t s  

:I: 



. . 
18, 

' 1 :  1 SOr ! . . i  . I  1. ,! ? 

I 
!: :? 

reduced i t s e l f  f u r t h e r  e f f e c t i v e l y  t o  the question whether n reasomble  I. 

7 
' I  examination of  the  s i t e  by a competent exper t  would. h v e  dieclosed the  . 

j i: 
b ' I  

1 l i .  
exis tence  of fea turea  such a=  those mentioned in the  c i r c u l a r  f r m  t h e  $ ,I 

i ' 11 i ' j i l  
Department of Local C o v e m e n t  a s  would put  such on expert  on enquiry 7 

! : I  

i 3 ; I  
a s  t o  t he  nature  of  the sub-eoil ar,O accordin,nly d i c t a t e  the  excavation 

C 
. I 

' t  1 \ : l i  I I 

of trial p i t s  o r  borings. i 4 !& 1, 
i );I 
! i.,j.. -I 

A g a i n  there  vas considerable contmversy a s  t o  the condit ion of  
: ' l  i4 : ' ! I  -. 
: 1 

~ e c t i o n  A of  COX'S Denesne. Ir. John C e r m l l .  who h d  been Een i l i e r  ~ 5 t h  i / a ?  1 
I j *  

it. 
the lend in h i s  youth described e l l  of Cox1 s De~esne  i n  the 1140' 9. sa id  j ' 1 I 7 

! ' I  . I  

j ' I.; 1 
the re  were lakes on the land a t  t h a t  t h e .  X r .  Kevin Heyes, who is a l s o  1.; 1 ..: 

: it,,, ml 

I;.' ' 
I 

a nativo of Dundalk and had known the s i t e  f o r  some t ic lo  dcwribed it a s  ? 

I. . 
f i !  1 

"swampyn. Re i n f a c t ~ r o r k e d o n  the s i t e a s a n e m p l o y e e  of the bui lders  : i 
. ; :! 
: . , . i  

and subsequently went t o  l i v e  there.  Re described t>i condit ion o f  tho 1 j ! I /  
t '  

l!;i i 
s i t e  dur ing the  deve lopon t  work a s  being a "quagrliro" but I th ink  i t  , . . - 9  

, 11 
: I ,  
: i 
' 1 

must be accepted tha t  the s t a t e  of the s i t e  h ~ u l d  depend very much upon 1 : 
' i :  7 '  

the  neture  of  t h e  operntiona be in^ car r i ed  on and the s t age  p e t  which the 

i 1 . i :  I 
roads were i n s t a l l e d  on the e s t a t e .  Bowever lr. Ilayes d id  scy that p r i o r  ! j_i 
t o  the  top-soi l  being removed the wound woo ill1 bulru!rhri:, and indeed that 

the re  was a t i l l  a bulrush p-esestly ,-win. i n  h i s  o m  h ~ c k  ,psien 1 

1. : . . 
. i ' ,  

on the s i t e .  Er. Brown who iins a lnbourcr e n p l ~ y c d  b:; the buildcrs nnc? I.  i : m 
.:. ' 



r ;: r , : I  
,;,I 

19. (96 1 :.;; . 1, 1 ijii 
subsequently a res ident  on the e s t a t e  sa id  thst pnzt of sec t ion  .A. - 1 .  ;! ! ; . I  

I \ :f 
! ' ; A  

about ono t h i r d  of i t  - w a s  boggy and narshj .  It hod, he sa id ,  large  !! - h;.;~ . ;, 
!t :: 

di tches  or shucks through i t  and he recal led two 1er.w t y w s  of lake  .: I . , 
;i i :  
:i f:; 
j, I; i: 

south-east and south-west o f  sect ion A .  X r .  0'1.Iohonrry. who had beon 

! 

employed as an engineer by the Defecdants between 19GO and 1966 was i n  i 
1 i . . i  

! L 
1: ; i j: 1 

a posi t ion t o  s a y  t h a t  he had been on the s i t e  before the  developaent 2 .  I).;: 
: : ii , j i' 1. 
;j ' ; :. : 

took place and whilet  he accepted the t  tkcre  were rushes eroh-ing on s :: 
!I 1 
9 1' 

Cox's Demesne he placed those more i n  sect ions  C ,md 3 r a t h e r  than , I  . 
4 ;  . 

sec t ion  A. On a l l  o f  the sect ions ,  o the r  t h a  section IL, spec ia l  

$ 1  

;i 
provision was made t o  cope with the  problems of the site by const ruct ing 

. . 
!. . 
! the  buildings on a r a f t  type foundation. Thot procedure was adopted 
1. 

i! i\: 
even without t r i a l  holes  bein6 dug. .; ,. . :. 

:,::. ;[;;;). , , 

: ; /  . . 
H r .  ?.IcCarron was p l ~ c e d  i n  a p ~ t i c u l a r  difficulty i n  qiving h i s  I '  1 !.- 

: ;;., . . . - . 
, ! !: ;: ( : .  

evidence. It was near ly  20 years since tk events acsu~red i n  respect  of . ;: 
1 !: : , "' 

1 .  . . . . 
" . 

which he was asked t o  give evidence. P e r h p s  surp=i:;i?.yl:~ fie bad not 4 I ! 
I 

1 i 
been asked t o  r e c a l l  the  mat ter  u n t i l  3 wccks before thc hcarin,: of the  i 

I I .  because he felt the re  w a s  a danger t h a t  he nouid rc-ccnstn:ct -the? than I 

P' 1;: , 

I 

11 f i j  . 
~ction. Noreover, he explained, i n  the circuc2atnncos h9 f e l t  t h z t  i t  

j i !  :! 

was undesirable f o r  him t o  review such documcntntion 3.s v a ~  nvailablc 

- . 

I I ! 



1 ,  

I 1.;;; t h e r e f o r e ,  t h n t  M r .  EicCarron found himself i n  the  pos i t ion  $bat f r equen t ly  i i j ;  
! p; 

he had t o  restrict h i s  evidence t o  s t o t e n c n : ~  r:s t o  rho t  hr. you16 have 

1 ,  T c l e e r  t h n t  he had gone t o  the  s i t e  before  enhcrkin:: oz :he 4rs;rinys. 
i 

' : I  . I Unfortunately,  he had no c l e a r  reco1lcc:ion o:' the ::j t c  i b=c?r 3t tha t  i i  '7 
, s 

. . 
stcge. ~ l l  he could say with c e r t a i n t y  ucn t h a t  he had no z c o l l e c t i o n  

ov.3 c,.: - b .  of "any i n d i c a t o r s  t h n t  would a l e r t  e e  t c  probl-.. or. t h e  s i t e . "  

. i , ' :  
1'1 . The f a c t  t h a t  he  had provided i n  t h e  s?oc i f i cn t ion  f(:- t r i z l  holcs tz?s . ' I ,  

! I .  
not  an i n d i c a t i o n  t h a t  he wogld nece.sza;ily d i  .: such h o l ? ~  o r  t h n t  he had : 1 

I 

1 :  , i II.,, 

- I,; r ,  
any p r t i c u l t i r  reason t o  a n t i c i > t e  that thcy YOGM ir necesssry.  Indeed !.ti/: i 

it, . * 

Mr. NcCarron prescr ibed  a p a r i c u l o r l y  stron-7 tyne of fo~lcdr; t i on  - it 

was descr ibed  cs en inver ted  t foundation - but t h i ~  +:as prt?scribed s i n p l y  i i 
I ( I  . 1 .  

! 1 4 :  
I .I. / : 8 ,  

t o  secure  o b e t t e r  s t r u c t u r e  and ms not  d i r t n t e d  by en:r shor t cominp  on . ! : I \  
I ,  

'. . 
I! . 

1 
t h e  a i t e  i t s e l f .  The evidence civen by !!r. Ac7arl.cn on t h i n  t o p i c  :lr?y .! 

1 .  

i '  

"I would have walked t h e  lbnds and T would hnvc? n-1 i4  : i t ten t ion  1 :. 
: C) 

I 
I ' n 

excavations I would h v e  beer. interer; tcd i n  t ! ~ c .  -f t ' e r e  I .  

I a i 11. 

were roeds I would have been a l e r t e d .  1 wall:I !::tvc .~nc:sc:: t i!. 
; I::\. 1 
: ); '. 1 *I..: 

g i  I 



;.., 
t o  t h e  borough engineer. h . ~ z s t  dea l  o f  r.nkl~lou.: info-nzt ion 1 1;: 

~ , .  : .- ; 

nould have been eviiilablc. 'hc l tnd  did not r ~ o d u c c  any ! .: 

suspic ious  c i r ~ ~ s t a n c e .  I h2.r-o F- d e f i n i t e  r eco l l ec t ion  t h r t t  

I I:! 
i '  
t j . , ,  

1 .  i ! ;  
my suspic ions  were not aroused. T Alive no * c o l l ~ c t i o n  of water - 1 ,  i 

: r  

on t h e  s i t e .  There were d e f i ~ i t c l y  d m i n : ~ ~  d i t c h ~ s  9l;crc. Eo 
t 

I .  
; ! 
1 4  

' ' i  

t r ia l  holes  were dug. There m a  no reeson f o r  doinq so." i !\:I, L .  : ( ' I  
i s  1; . 

On balance I accept that the  s i t e  wcs one which mi;;:?t pronefly be i !I;!. 
! .  ;: 1 

! ,  ' 
: .  j;.: 

described ao marshy or  b o g n  end a s  such t h a t  i t  d i d  ~ n r r s n t  f u r t h e r  
i i 
! ii 

inves t igat ion.  Unquestionably the  ad jo in inz  land - m d  i t  w i l l  be i 4  !: . , I 

remembered t h a t  t h e  c i r c u l a r  from t h e  Deprtment of Local ;ovennent 

i .  
expressly r e f e r s  t o  ad jo in ing  land - p v c  3 very nc:;itivc inf l ica t ion 

I .  

1 1  of t h e  exis tence  of scze problezs which should bc j . z v c ~ t i . ~ : : ~ d  13jr s i n k j . 3 ~  I 1.. * .  i .  

. .. ; ' ;  

. . 
i , * f  

trial holes  o r  b r i n g s .  It does seem t o  me, however, t o  he fair t o  odd 
. :' 
a .  

4 i .. : 
that the  f a i l u r n  t o  investigate the  s i t e  no- thoroughly w.3, I be l i eve ,  I 

, !: ; 
, ;. 
I .  

. 8 :  
1 due t o  some e x t e n t  t o  a breakdown i n  camunicntionn be tree^. t h e  Defendents :, : / / 

I 

: i i  

i 
.; 

and t h e  z r i o u s  experts whom they cnpgcd .  1 a t t a c h  impo~tnnce t o  t h e  . i t  
I ,  

f ' I  - ' ! ! .  
f a c t  t h a t  Izr. KcCarror! placed crent  r e l i ance  on the evidence ; ~ m i l ~ b l e  1 i /  

] t 1.1 
t o  the  Defendants. He recogniscd t h a t  they would have b u i l t  up  a bcdy of j 1 
t e c b n i c z l  da ta  as a result 05 t he  ccnst ruct ion o r  r o l d x a y ~  r:nd. t h c  I 

: ! 



22. ! 13 
t h e  Marian Park e s t a t e  t o  tho north-west of Cox's Deaesno. Without 

I : : T  
I ! I 
i I I in  any way seeking t o  c a s t  blase upon the 3efendants o r  t h e i r  permanent I I !  :l 
i I:.,; 

employees it vne impl ic i t  i n  h i s  evidencs that ho re l i ed  stron;;ly upon I !LI; 7 
I i t  I it I; I 

I 
t h e  f a c t s  that such knowledp was ave i l sb lo  t o  tho 3efenrlants m t h c r  i i:;:' 

: j 

thnn tlz f a c t  tbt it  was tnrnsmitted t o  him. f i c n  asked U:?J he had no ' i;i  
; I  

I 

suspic ions  regnrding t h e  s i t e  he replied:-  

"You walk the  land with t h e  town surveyor who his :I 

background howledge of t h e  s i t e  8oin.y back years." 

In  f a c t  the town surveyor - Er .  T h o n ~ s  Kcnny - uns not  c e l l e d  t o  

give evidence but I am inclined t o  i n f e r  t:*t each of t h e  expor ts  say 
. . , '  I !,. . ( I  

have been l u l l e d  i n t o  a f a l s e  s e m e  o f  s e c u r i t y  bv the bol iaf t k t  yI ' 
i ;.i i: 
' . '  
! 1 . . 

i . . I  1 
the  o the r  of then hed o r  would ca r ry  cut w y  i n v c o t i p t i o n n  t k ~ t  n igh t  : ! ; t i .  ..!. 

. 1 .  

be necessarp. It is not n e c e s s a ~  f o r  ne i n  t h i s  case t o  decide where 
! . . 

1 ;pi 
; .?. the  f a u l t  l i e 3  as between tho two experts. In  c i t n e r  event t h e  DofenBa?.ts .I 7 
;i 7 
1 .  . * .  

would be l i a b l e .  Th i s  was made c l e a r  i n  t h e  decis ion or' !!anck:r J., : .  , 
: 

t ; i: .-7 
i 1. 

i n  S i m p  .v. Cormrat ion of Dublin (see above), i n  his Sud,qncnt at p g e  i I 
r) 

418 where he explained t h e  posi t ion as fol1oi;s:- 

P) 

"AS t h e  housing au thor i ty ,  the Defendznts were eroccted by the  

! ,  - 
l e g i s l e t u r n  t o  ensure t%-t the db-ellin- p r x i d e d  5jr the2 unCcr 1. : 

1 8  ; 
L !;I 



. . 
i ;  

t h e  Act would no t  have d.efects which would nnkc :is- cn inhabi tab lo .  I. 
I 8' 

' I .  ;I . 
While t h e  Defendants m y  poss ib ly  have r i s h t s  oeVins t  t h i r d  w r t i e s  , ! : 1; 

1.) , 
t h e  primary r e s p o n s i b i l i t y  f o r  t h e  de fec t ive  d e s i q  F a l l s  on the.. 1:. bi, 1 !;;, 

They cannot r i d  t hense lves  of t h n t  r e s p o n s i b i l i t y  b:r pleedinq t h a t  1 I !  
, :.I 

: f 

t hey  de l ega ted  the  observance of  t h e i r  s t o t u t o r j  o h l i q a t i o n s  t o  i ? 
; I 

o t h e r s .  'I 

Moreover, it must be recognised t h z t  thc cnoe i t a e l f  can t~ and is 

;!.;I 

i t " .  resolved o n t h e  b a s i s o f  t h e c o n t r n c t u r l r e s p o ~ 3 f b i ? i t y o f  t h e 3 c f e n d a n t s  , 
I I .  

a > l;l', i !I- 
t o  t h e  P l e i n t i f f s .  I t  weo o r i g i n a l l y  a r p c d  on bchit lf  of the  D e f e n d n ~ t s  t .  1.1 : . I ;;, :: ' . i  

. ,,": 
i ':I 4 .. I t h a t  t h e  f u l l  ex t en t  of  t h e i r  o b l i p t i o n  vss t o  c x e x i z e  rensoriable c e r e  !. !:ri ' 
' :i! 1 

: , :A' 
1 8 .  . ': t o  ensure  t h t  t h e  premises were reasonably f i t  f o r  h a S i t i ~ t i o n .  I n  o t h e r  i t  

: !  
By a p e m e n t  betrrrcn t h e  ?ar t ie r ;  t h e  issr:c i,?. no f..r ~3 it rc l z t eC  !. . 

I 
' I .  *. . 

j ' i  : , 
iii,! :: !! I 1.. !. words t h a t  t h e  c o n t r a c t u a l  obliga'.ion wn3 co-extezt ive wi th  t h e  duty  LT ;::y:* 

: .!,ii/ 
+ . . , , j  !: 

i j  .: 
t o r t .  However, having m-considered :he l e e 1  p r inc ip l c r  tho Dcfendtint. I,!:) ,, ,, + . .:' . 

0 4 L 

' .I!. : 
, i! ; s l l ,  

d i d  not  pursue that l i n e  of argument. T t  wzo, :is I undorstond i t ,  : ! , H .  . . I :  ;: . . 
ir 17 
!+. !.. - 

accepted t h a t  t h e r e  m s  e n  i h p l i c d  t e n  t h a t  t h e  ?.w?::i3~3 V O U ~ ~  be 

' 

i '  ,;: . .  ; . i ,  . ' 

: ,. 
i.;.. 1; 

reasonably  f i t  f o r  t h e  p a r t i c u l a r  ~ ~ q o s e  a fo rc sn iC :nd  i f  :t ;.ere no t  I ; p 
1 1 j.; .!! ;, 

s o  f i t  a t  t h e  r e l evan t  time - f o r  r h f ~ t e v e r  ranror. - 91-t tl:c i ) e r e ~ d a n t s  1 ::;!*: , 
!. !:;!'I, ' 

/ ' : j ,  

I worn l i e b l c  i n  c o n t r n c t  f o r  t h e  d.?m:t,~r; th#ircl>:: c:t~!:tryI. 
8 

1 
t . '  
! .  4 



i n  r e l a t i o n  t o  d m a ~ s  was such a. X i i s  n d d u c ~ d  f o r  tb PU.-IODE o f  

j ; ! j :  
1 ii;: i n d i c a t i n g  t h e  n a t u r e  of t h e  demcge 2nd its probablc crane. A t t en t ion  t t . i l  I :!;! 

I, [ii' 
L. was, however. d r a m  t o  t h e  f a c t  t h a t  t h e  o p e r a t i v e  d ~ t e  f o r  d a t e m i n i n g  * 4 

" 1'' i e r:' 
whether o r  no t  t h e  p r e n i s e s  r e r e  h s b i t c b l e  h a s  t b  cmner.cement of t h e  

r 

l e t t i n g  i n  t h e  first ins tance .  h s  t h e r e  was a subsequent s c i e  by say of 
I .. 

I ,  I 

1 i i  . 
... me t o  fo l low t h a t  t h o  implied covennnt rei:ttc2 br~clc t o  t h e  period %;hen 
y .  [:[,I i . 
-. : , l t ! /  ;: [/I ; 

t h e  preni3e.s were f i r s t  provided l o ?  o c c ~ p c t i o n  2nd not  t h e  d;to o f  t h e  I .! .; 
I I 

! 
I: ;I. 

l e a s e  o f  t h e  premises by t h e  Defendnr.ts t o  t h e  P l a i n t i l l s  it would soen ?., 1 ;/f 
2; . i h.: ... 
:;: ; !3 . 4 . 9 ;  l ' .  ; i: inescapable  tht a lib t e r n  r o s  i m p l i e d - i n  t h e  nz l e  a g n o a e n t  a s  t o  t h e  I!;, i ' !' 

. . , . i ! ,  

ag reesen t  f o r  s a l e  o r  t h e  do t e  of t h o  v e s t i n g  o f  t he  prc:rites i n  t h e  

t , 
i 
c .+. 

'7 

?lain: i ffs .  Eowever. that poin t  ra3 no t  t h e  s u b j e c t  n r t t e r  of  c r ~ z e n t  C 

! i .  
f i t n e s s  of  t h e  prerniseb f o r  hab i t a t i on .  In t h a t  ccse  i t  vou12 seer: t o  I ;!; i ' J P 

and n f i n a l  d e c i s i o n  thereon  must be postponed c n t i l  t h o  ,nueeb d.ion o f  

damages fa l ls  t o  be d e a l t  with. 


