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Judgment of M r .  J u s t i c e  Barmn delivered the  .?$ day of lJ,.&) 

I 

198, I 

The prosecutors a re  a l l  t e x t i l e  o p r a t o r s  employed by Hx   rel land) 

Limited. They a r e  all members of the I r i s h  Transport and General 7 

Workers Union ( t h e  union) who on t h e i r  bshalf i n  October, 1981 served "1 

a claim on t h e i r  employer f o r  equal pay with a male grader maintaining 7 

t h a t  the work performed by them was l i k e  work within the meaning of 
n 

Sect ion 3 (c)  of the Anti-Discrimination (pay) Act 1974 t o  t h a t  performed 
n 

by a male grader. This claim was re.jected by the employer. The matter 
r T  

was then refer red  t o  the  equa l i ty  o f f i c e r  under the provisions of 

Sect ion 7 of the A c t .  Following an inves t iga t ion  of the claim, t h i s  

m 

of f i ce r  held i n  favour of the prosecutors.  From t h i s  deaision the 

r;l 

employer appealed t o  the respondent under the provisione of Sect ion 8 

of the Act. It i s  i n  respect of the hearing befom the  respondent and " 

i ts decision t h a t  these proceedings have been brought. - 
The hear ine  before the esponden t  uas arranged f o r  the 13th J u l y ,  1982 

m 



Some few days before t h i s  da te ,  the  employer arranged f o r  a member of 

a firm of mamgement consul tants  t o  visit  its fac to ry  f o r  the  purpose of 

forming an opinion on the claim and prepering a =por t  t o  be tendered i n  

evidence on the appeal.  The prosecutors were informed of the impending 

visit of t h i s  consul tant ,  but refused t o  co-operate on the  basia tha t  

they were given i n s u f f i c i e n t  no t i ce  of such visit. Notwithstanding such 

object ion the consul tants  v i s i t e d  the fac to ry  and prepared t h e i r  report .  

Before the heering,  each s ide  prepared wri t ten  submissions which were 

furnished both t o  the  Court and t o  the o t h e r  s ide .  These submissions 

were prepared on behalf of the employer by the Federated Union of Employem 

and on behalf of the  prosecutors by the  Union and an o f f i c i a l  of each 

of these bodies represented the  p a r t i e s  a t  the hearing. The consultants  

report was included i n  an appendix .bD the submission made on behalf of the 

employer. 

A t  the hearing,  object ion was taken by tho Union t o  the consultants  

repor t  on the  bas i s  t h a t  i t  had no t  seen i t  p r i o r  t o  the hearing and had 

had no opportunity t o  r e f u t e  it. The Union was offered an adjournment 

t o  consider the r e p o r t  f u r t h e r  which i t  declined. 

A t  the  conclusion of the hear ing the chairman of the  mspondent 

indica ted  t h a t  i t  was going t o  employ exper ts  t o  provide i t  with a 



conf ident ia l  repor t  t o  a s s i s t  i t  i n  a r r i v i n g  a t  i t s  decis ion.  The note 
m 

of what the chairman s a i d  is s u b s t a n t i a l l y  a s  follows: 

1 

"This i s  a h ieh ly  technical case. I.le have t o  get a t  the f a c t s  

'9 

and are going t o  g e t  our own experts .  We will employ the I r i s h  

7 
Product iv i ty  Centre on the c l e a r  understanding t h a t  we g e t  full 

7 
co-operation from both the company and the  Union. If any 

d i f f i c u l t i e s  a r i s e  a f t e r  t h i s  we will make an inspect ion of the playt 

Kith both p e r t i e s  being pwsen t .  The I r i s h  Product iv i tg  Centre 9 

will r e p o r t  t o  us. If we have any doubts we w i l l  ther? make an 

inspect ion.  The I r i s h  Product iv i ty  Centre is being paid by us and 
m 

t h e i r  r epor t  $rill  be conf iden t i a l  to us only. " 
m 

No object ion was taken by the Union t o  t h i s  course. On the contrary,  
Cirl 

i t  seems tha t  the Union welcomed it  s ince  i t  suggested t h e t  i t  would 

9 

minimise the e f f e c t  of the consul tants  report. This  appears from t h e  

1 

prosecutors a f f i d a v i t  sworn on the 12th Nay, 1383. Dealing with the  

m 
Union object ion t o  the consul tants  r epor t  she says a t  paragraph 4: 

"The sa id  M r .  Powell d i d  not  pursue h i s  object ion t o  the sn id  r e p o r t o  

of 3.T.  John as the  sa id  Haurice Cosgrave advised t h e t  the Labour , 

Court would appoint t h e i r  own assessors  and nomin'n ted the  Irish 
m 

Product iv i ty  Centre t o  a c t  a s  such assessors  and prepare a report 
m 



"on the ma t t e r  i n  d i s p u t e  and as a m s u l t  he f e l t  t h a t  t he  s a i d  

H .T. John r e p o r t  would no longe r  he relevant ."  

She f u r t h e r  went on t o  say t h a t  t he  propossd involvement of the I r i s h  

P m d u c t i v j  ty Centre  was welcomed by the prosecutors .  

A s  amounted by the  c h a i m a n  of the respondent  t he  I r i s h  Productitrit;. 

Centre  was subsequent ly appointed by the respondent  t o  prepare a =por t  

f o r  i t s  cons idera t io l? ,  Donel Leonard an e d v i s e r  with t h e  Irish Produc t iv ik  

Centre i n  p n r a p p h  2 of h i s  a f f i d a v i t  sworn on the  11th Hay, 1983 

expresses  t h e i r  b r i e f  i n  these  words: 

"The respondent  r equ i r ed  the  1.P.C 's opinion and r e p o r t  as t o  whether 

o r  t o  what e x t e n t  a work of equa l  va lue  s i t u a t i o n  ex i s t ed  between the 

e n t e r i n g  and g rad ing  jobs i n  I x   r re land) Limited and i n  r equ i r ing  

the s a i d  opinion and r e p o r t  t h e  respondent  r equ i r ed  the S.P.C. t o  

examine t h e  recommendations o f  the e q u a l i t y  o f f i c e r  re ference  number 

EP6/1962 which is referred t o  as Yxhibi t  A i n  the f o u r t h  paragraph 

of the  a f f i d a v i t  o f  Wi r~ l i e  Cole siiorn he re in .  The respondent 

f u r t h e r  r equ i r ed  t h e  I.P.C. t o  haw regard t o  t he  submisoions of t h e  

p r t i e s  t o  the npponl t o  the  msnondent  i nc lud ing  the appendix t o  the 

company' s submission which coil t a ined  a r e p o r t  prepared by a 

Wr. John a management c o n s u l t a n t  r e t a i n e d  by I . X .  ( ~ m l a n d )  Limited 



:'and i n  consul ta t ion  with the representa t ives  of tihe p a r t i e s  t o  the 7 

appeal t o  examine the work of the e q u a l i t y  o f f i c e r ' s  s a i d  '7 

recommendations refer red  ." "I 

The Irish Product iv i ty  Centro ~ o t i f i e d  both sides of i ts  appointment 

and having v i s i t e d  the  fac tory  on a t  l e e s t  two cccasions furnished i ts 
m 

repor t ,  No object ion was taken by e i t h e r  party to the attendance of 
1 

! 

these exper ts  a t  the  fac to ry  though the prosecutors did a t  the  time 

-I 

express d i s s a t i s f a c t i o n  v-i t h  the memer i n  which t h e i r  visits were 

7 
conducted . 

7 
This  repor t  was corcmiosioned and obtained i n  accordence with the 

normal p rac t i ce  of the respondent and upon the understanding of a l l  '-3 

p a r t i e s  t h a t  i t  would be conf ident ia l  end was t o  be seen only by the "! 

respondent. The prosecutors suggest t h a t  they were unaware tha t  this , 

was the p rac t i ce .  I n  h e r  a f f i d a v i t  t o  which T have re fe r red  the f i r s t -  - 
named prosecutr ix  says a t  paragraph 5: 

"I soy and believe t h a t  I have no reco l l ec t ion  of Maurice Cosgrave 

m 

informing the p a r t i e s  a t  the s a i d  hearing t h e t  the repor t  of t h e  

1 

sa id  assessor  would be conf iden t i a l  t o  the Labour Court as s t a t e d  : 

m 

paragraph 5 o f  the nff idovi  t of the said ?'curice Cosgrave. Neithe: 

have I ,  t h i s  deponent, any knowledge tha t  i t  hoa long been the  



- 6 - 

"prac t i ce  t h a t  such repor t s  a r e  conf iden t i a l  t o  the Labour Court." 

It  m y  w e l l  be tbt n e i t h e r  she nor  the Union represec ta t ive  heard, 

o r  nore l i k e l y  paid any p a r t i c u l a r  reference  to ,  the statement of the  

chairman t o  the e f f e c t  t h a t  the r e p o r t  would b conf ident ia l .  However, 

the  second p a r t  of the paragraph gives the appearance of being l e s s  than 

candid. The deponent may not have known cf the  p rac t i ce  t h a t  I r i s h  

Product iv i ty  Centre repor t8  were conf iden t i a l ,  but  t h i s  sentence 

does no t  c o n s t i t u t e  a denia l  of  howledge on the p a r t  of the Union 

represen ta t ive .  I accept  t h a t  i t  was the p rac t i ce  f o r  these repor t s  t o  

be conf iden t i a l .  

The contents  of the repor t  hove not  been digclosed though aspects  

of i t  a r e  r e f e r r e d  t o  i n  Dona1 Leonard's a f f i d a v i t  inc luding its conclusion. 

I n  mragraph 6 he says : 

"I sey t h a t  on the b a s i s  of the foregoing we concluded t h a t  the  job 

of e n t e r i n g  was not  work of equivalent  value t o  t h a t  of grading under 

the c r i t e r i a  l a i d  down i n  Sec t ion  3 (c)  of the Anti-Diocrimination 

(pay) Act 1974. " 

Following r e c e i p t  of the exper t s  r e p o r t ,  the  respondent by order 

dated  the  19 th  October, 1982 reversed tfio decis ion of -the equn l i tg  officer. 

On the 24th January, 1983, the prosecutors obtained a Conditional 



7 
Order of C e r t i o r a r i  t o  q u a  the decision of the  respondent. Cause has ' 

-! been shown and the mat ter  now comes bef0l.e the Court on a Motion t o  make 

absolute the Conditional Order notwithstanding the  cause shotm. 1 

The decision of the Court was a s  follows. 

"Subject: 

(1)  Appeal by the company aga ins t  the equa l i ty  o f f i c e r ' s  

"1 
recommendation concerning a claim by aeven female opera tors  

1 

f o r  equal pay irith a named male grader. 

"r 
Background : 

1 
(2) The company i s  engaged i n  the manufacture of t e x t i l e  product8 

and opera tes  from its premises i n  Tuan Co. Galway. A t  ? resen7 

the  en te r ing  opera tors  a m  paid a r a t e  of C68.62 per week and7  

the grader  is paid X79.71 per week. I n  October 1981 t h e  Uniw 

on behalf of the seven female operators served a claim on the 
1 

company f o r  equal pay with a male grader. The Union maintainec 
m 

t h a t  the work performed by the female opera tors  i n  l i k e  work 

7 

i n  terms of Section 3 (c)  of the Anti-Iliacrimination (pay) AC 

7 

1974 t o  t h a t  performed by the grader.  

m 

(3) The claim was re jec ted  by the company and on the 14th Octok :, 

1981 the  Union re fe r red  the  matter  t o  an equa l i ty  o f f i c e r .  " 



The equa l i ty  o f f i c e r  having investigated the c l e n  issued the 

following conclusions and recommendation: 

( ~ h e s e  were s e t  out i n  f u l l ) ,  

(4 )  On 25th Kay, 1982 the company appealed the equa l i ty  o f f i c e r ' s  

recommendation t o  the Labour Court under Section 8 of the 

Anti-Discrimination (pay) Act 19'74. A Court hearing was held 

on the 13th July, 1982 i n  Tuan. On 19th July, 1982 the Court 

appointed assessors  t o  assist i t  i n  making i t s  determination. 

The assessors  report  was received by the Court on the 22nd 

September, 1982. 

Company'e Arguments: 

These were s e t  out i n  p u r a p p h s  5 (a) to  5 (h) . 

Union'e Araumezts: 

These were s e t  out  i n  paragraph 6 (I) to 6 (vI). 

Detenuination: 

(7) Tho Court, having taken i n t o  account the arguments of the 

p a r t i e s  and having f u l l y  considered the report  of a technical  

assessor ,  reverses the  recommendation of the equa l i ty  o f f ice r .  

The Court accol..dingly determines that  this appeal ehould be 

upheld . " 



The grounds upon which the Order i s  at tacked are s e t  out  i n  the 
7 

prosecutors a f f i d a v i t .  They a r e  e s s e n t i a l l y  a s  follows: 

7 
I 

( 1 )  The respondent ought not  t o  have accepted and r e l i e d  upon the 

1 repor t  of the I r i s h  Product iv i ty  Centre without n o t i f y i n g  the 

7 prosecutors of i ts contents  and allowing them to meke submissior I 

i n  r e l a t i o n  thereto.  

(2) I t  took i n t o  account an improper argument. 

('3) It  ought no t  to  have admitted i n t o  evidence and taken i n t o  
T 

account the r e p o r t  of the management consultants .  
F 4  

(4) I t  ought t o  have given reasons f o r  i t s  decis ion.  
'7 

The I r i s h  Product iv i ty  Centre repor t  was challenged no t  only 

7 

on the ground t h a t  the  Union had no chance t o  consider i t ,  but  a l s o  on thc 

1 
ground t h a t  i n  preparing and furnishing i ts  repor t  the I r i s h  Product iv i ty  

Centre was a c t i n g  outside the function of assessors .  The I r i s h  P m d u c t i r %  

Centre d i d  no t  a c t  a s  assessors .  The chairman of the respondent r e fe r red?  

t o  them a s  exper ts  a t  the hearing,  and i t  was i n  t h i s  capacity t h a t  they 1 

were regarded by the pa r t i e s .  The use of the  word essessor  i n  the  decisQn 

o f  the Court does not  change t h e i r  s t a t u s  which is c l e a r  f roo  tho brief 
C1 

which they r eceivad and from t h e i r  own view of t h e i r  functions.  T h i s  
r? 

repor t  must be regarded aa the presentat ion of f a c t u a l  evidence by exper t s  
("1 



together with t h e i r  opinion a s  to  the conclusion t o  be taken froa such 

evidence i n  m l a t i o n  t o  the i ssue  t o  be determined. 

The acceptance of evidence of which n e i t h e r  pzr tg  was aware and Kith 

which they had had no opportunity to  d e a l  was considered by Finlay  J. 

a s  he then was i n  u e v  nnd Ball- 2 Y l  ev ent 

.v. The Min i s te r  f o r  11ocal Covermeat and rn Fst- P an 

unreported jUkment del ivered on the  1st March, 1974. That case re la ted  

t o  the  decis ion of the Minister  on a planning appeal.  I t  t;as an rrpplicatior 

f i r - p e r n i s s h  f o r  a l a r g e  building development and one of the  main isauea 

i r 5  the appeal  wns whether o r  not  there  would be adequate sewage f a c i l i t i e s  

ava i l ab le  f o r  the  proposed development, if the permission wore granted. 

I n  his r e p o r t  t o  the  Minis ter ,  the  Inspector ,  unkmwon t o  e i t h e r  party 

t o  the appeal ,  gave a fac tua l  =por t  of w h a t  h e  himself had seen on an 

inspect ion of the  sea-shore. I n  g iv ing h i s  decision and granting the 

permission, the  N i n i s t e r  d i d  not  i n d i c a t e  whether o r  no t  he had r e l i e d  

on t h i s  evidence o r ,  i f  he had, t o  what extent .  The Order of the 

Minis ter  was quashed. Finlay  J,  s a i d  towards the end of his judgment: 

" A s  I have ind ica ted  a t  the out-set  of my judgment;, it was contended 

on behalf o f  the p l a i n t i f f  t h a t  if evidence not  d isc losed a t  the 

public hear ing w a s  included i n  the  mater ia l  before the Minis ter  then 



wt>ecause of the absence of any reasons i n  the decis ion of tho Minister 
m 

ind ica t ing  upon what evidence he  r e l i e d  end upon what evidence he 

1 
did not rely t h e t  the Court must i n t e r f e r e  and s e t  a s i d e  the I 

7 decis ion of the Minister.  I accept t h i s  i n  t h i s  p a r t i c u l a r  i n a h  !e 

as a sound submission of law". 

The posi t ion  i n  the present case appears a t  f i r s t  s i g h t  to be 7 

somewhat d i f f e r e n t  . I n  Ki l l inev  and %llvbrack Develoment . . -7 
I 
! 

Limited the p a r t i e s  were unaware t h a t  ouch evidence was going to b put 
m 

before the Miais ter  whereas i n  the present  case they were aware that. 
rn 

t h i s  would happen. The respondent submits that t h i s  howledge coupled 

I 

with a f a i l u r e  t o  ob jec t  t o  t h i s  procedure amounted t o  a waiver by the 

r;l 
I 

prosecutors of t h e i r  right t o  object  subsequently. I n  support of t h i s  

submission, Counsel f o r  the respondent r e l i e d  upon Cor r imn .v. I r i s h  "1 i 

Land Commission 1977 I .R. 317. In  t h a t  case, the p l a i n t i f f  could have "1 

objected t o  t h e  txo Lay Comiss ioners  who heard the matter  s ince  he was 

aware that they had signed the c e r t i f i c n t e  giving r i s e  to  the -appl ica t ion.  
C1 

H i s  failure t o  ob jec t  t o  the composition of t he  Tribunal was regarded a s  a 
m-l 

weiver of h i s  right t o  object  subsequently, A t  page 326 Henchy J. said:  
rm 

"If those Commissioners had decided the object ion i n  h i s  favour ,  I he 3 



"no doubt t h a t  the appel lant  would have had no complaint t o  make 

about t h e i r  possible bias.  He would gladly  and unquestionably 

have accepted t h e i r  decision.  It  i s  only because t h e i r  decis ion 

turned o u t  t o  be adveroe t o  him t h a t  i t  was bela tedly  decided 

t o  r a i s e  t h e  complaint of possible b ias .  I n  my v i e w  the  appel lant  

i s  debarred by h i s  p r i o r  conduct from doing so. To put the matter  

i n  spor t ing  parlance - having e lec ted  t o  play on under the 

advantage r u l e  i n  the hope of scor ing but having f a i l e d  t o  do so,  

he cannot now be heard t o  claim a foul." 

That  case was decided on the  bas i s  of estoppel  bg e l e c t i o n .  The 

p l a i n t i f f  was awam of the irreguleri t y  and notwithstanding he  e lec ted  

t o  continue. Here the  matter  is n o t  the same. I have no doubt that the 

prosecutors would no t  h ~ v e  complained if the decis ion had been i n  t h e i r  

favour, but  t h a t  is no t  the essence of the  matter.  The essence of the 

matter  i s  whether o r  no t  the prosecutors were aware of t h e  exac t  na ture  of 

the  =por t  which would be furnished and of the use t o  which it would be put. 

I a m  n o t  prepared t o  hold t h a t  they were so aware. I n  Cor r imn .v. I r i s h  

Land Commission, the  i r r e g u l a r i t y  had a l ~ a d y  occurred and i t s  e f f e c t  could 

, be assessed.  Here i t  had n o t  occurred when the al leged e l e c t i o n  took 

place and i ts  f u l l  e f f e c t  could no t  then have been assessed. I n  these 



circumstances, this case is on fur ther  consideration no different  f r o m  "I 
1Ulline+ and B a l l ~ b m c k  Develoment Association Wmited . v. The ~ i n i s t e r l  

fo r  Local Government and Tem~lefinn Betatea Umited. This ground of 1 
objection succeeda. 1 

Had it not done so, I would s t i l l  have f e l t  canetrained t o  quash , 

the Order of the respondent. Eaving regard t o  the brief given t o  the 

1 I 
I r i s h  productivity Centre and the detailed manner i n  which it was carried 

out there i s  a serious danger tha t  the decision of the respondent would 1 
be believed t o  be the decision o f  these experts. I n  such ciroumstancee, 

Justice would not be seen t o  be done. 1 

In a r r i v b g  a t  this l a t t e r  conclusion, I am not suggesting any 1 

impropriety on the par t  of the Court o r  the I r i s h  Productivity Centre. 1 
Everything which was done was done in  the  utmost good fai th .  The Irish 

Productivity Centre has t h e  backing of both side8 In  industry. It i a  

t o t a l ly  impartial and it i e  competent. For a l l  these masons, t he  practice 
1 

which has evolved has much t o  rec m e n d  it.  Unfortunately, it is these 
m 

very factors which cause its legal  downfall. 

1 

This effect ively determines this case. In deference t o  Counsel 

7 
I propose nevertheless t o  deal short ly  w i t h  the other suhnissions made. 

Clearly the Court should not have considemd t h e  arguments s e t  1 

m 



out in paragraph 5(a) of its decision. In h i s  Affidavit, the Chairman 

of the respondent says tha t  no consideration was given t o  this argument. 

Nevertheless, even if. it did take t h i s  argument into account, ce r t io ra r i  

would not l i e .  mere  proceedings are regular upon t h e i r  face and the 

in fe r io r  tribunal hRs jurisdiction, c e r t i o r a r i  does not lie for  e r r o r  

within Jurisdiction even on a point of l a w :  see The State   avidso son) .v. 

Farrel l ,  1960, I.R. 438. 

The objection t o  the admission of the report of the  management 

consultants misconceived the nature of this report. It was par t  of  the 

enployers'caee. The Union w a s  en t i t l ed  t o  comment on the manner in which 

it was prepared o r  presented, but such objection8 could only go t o  i ts 

weight and not t o  i ts  admissibility. It is c l ea r  fmm what happened a t  

the hearing tha t  there was no lack of fair  procedures in regard t o  its 

admission. 

The Court is not required t o  give reasona. It ia t rue  that it 

may be d i f f i cu l t  t o  essese whether o r  not an appeal l i e s  on a point 

of law unless reasons are given. However, the unsuccessfbl party w i l l  

haw been present at the hearing and so i n  a position t o  how whether 

any point of l a w  was argued or  could a r i se  depending upon the findings of 

fact. In such circumstances, it would be open t o  that p r t y  t o  request 



the Court t o  give its decision in such a way tha t  an appeal on a point 1 
"1 of law could be taken. This is the poeition when an a rb i t r a to r  is asked , 

t o  put his avard .in the form of  a apecial case f o r  the opinian of the 1 
Court. If a request for  masons had been made before the decision, 1 
but none given in it, then the remedy might l i e  i f  such was required t o  , 
enable the party t o  proceed with an appeal on a point of law. In the 

1 
pmsent case, I would not have made the Conditional Order absolute on 

'T 

t h i s  ground alone. In  the cimunstancee the Conditional Order rill be ' 
1 

made absolute. 




