
LICENSING f\(:'I'S 

-and-  

CENTENNIAL PROPER'I'IITS 1,IMITED 

Jildrrmc~lil cI~~livcrcc1 on t h c  20111 t l ; ~ v  of I)c?cc!mbcr 1983 bv Finlav. P. 

Thi s  is a n  Application fo r  a I)c.cla~-ntion u n d e r  Section 15 of t h e  

Intoxjcat ing Liquor  Act ,  1960 to t h c  c f fcc t  t h a t  cer ta in  prcmiscs  s i t ua t e  

in t h e  Tal laght  a r e a ,  if constructccl in accordance with plans submit ted 

with thc? Application would be fit a n d  convenient  t o  be licensed p u r s u a n t  

to  Section 13 of t h e  Act of 1960. Ucfol-e t h e  case  was en te red  upon a 

prelirnillal-y i s sue  a r o s e  a s  to  t h c  1oc:us s t a n d i  and  r i g h t  to be  h e a r d  of 

ccl-tain 01~ j~c to l . s  who wci-c i t ~ h a l ~ i l ; ~ ~ ~ l s  or t he  par i sh  in which t h e  

proposcrl l ~ r ~ m i s e s  would be  locatc.tl, i111tl who had not  appea red  a t  t h e  

Circui t  Coi~t- t  hcnr ing  from \vhict~ th i s  is a n  Appeal.  I t  was submit ted 

on bchalr ol' Lllc Applicants  that  1 s l ~ o i ~ l t l  clcrly lo  t hcsc  pe r sons  a n y  

r igh t  ol ;~ t~ r l i c .~ i cc  bccausc  only pcs~ .so t~s  who had been objec tors  a n d  in 

thnt  s c - t ~ s c .  ~ )n l - t ics  t o  t h c  or iginal  ~\l)l)l icntion bcforc  the  Circui t  Cour t  

could I)c heal-tl on t h e  Appeal,  I I I ; I V ~  ;I~I-cacly rulccl in t h i s  c a s e ,  having  

II(-:II-LI s ~ ~ l ~ ~ ~ ~ i s s i e > ~ l s  011 be-half 01' 1 1 1 t -  !\ ~ ) ~ ) c ~ l l ~ ~ ~ i t  t l i ;~t :  - 

( 1  ) having  regarcl to t h c  l';11.1 1 l 1 ; 1 1  t h c r c  is an  Appeal p rope r ly  

11cfo1-r? me, ancl bl-oughl I j y  , I ~ I  ol>jrctol-,  who t l i c l  a p p e a r  in 

l hc* (;ilscuit Coi11-1 , n;llltc.l\. .1o:.(,1)Ii Ii i l l~l- i t lc  R. Son Limitcd , 

( 2  11;1vi11g 1-cgi11.cl to t l ~ r .  f ' t e . ~  1 1 1 ; t t  ~ I I ~ c I c : ~ '  S C ' C ~ ~ O I I  13 or t h e  Act 

O C  1000 I nni obligctl to c.\;t.l.t.i.;c tliscl-(!tion as to  whe the r  even  

\ \ . l i t . ~ i  t h r  stnt11101-y I ~ I - o o r : ;  1 1 ; 1 \ t -  I,c.c!n com~~lic~c! wit17 I should 

gl-;tt11 0 1 -  ~ - c . T t ~ s c *  :111. A l ) l ) l i c . . ~ l  i o 1 1  O I I  ti><. g1-ot111cls .sct  o u t  in 

Section 13(1 ) sub-c1nusc.l; I i11 l t l  2 ,  ancl 

( 3  1 Ixbing satisfied tha t  t hcvsc. ol>jt~c.to~-s hncl failccl to  apjx:;\r in t h e  

(:il-cttit CO~II-1 t l t ~ c .  to ;I I ) O I I ; I  I ' i t l ( .  ~ ~ ~ i s l ; ~ l t c ,  thnt 1 hilt1 

. i ~ ~ ~ * i s ( l i c . t i c ) ~ ~  1 ~ )  I I C - ; I I -  I 1 1 c * t t 1  011  i I I ~ .  I I L * ; I I - I I I ~  o f  t h i s  Al)pcal, ancl 



2 .  

it \ifas in t h e  in t e re s t s  of' just icc 1 shoulcl d o  s o .  

A f u r t h e r  l)~,c*lirninary i s sue  arosc* ;IS i1 111attc1- of law a n d  t h i s  a rosc  be tweeq 

t h e  A1~0t!11;1iiIs iincl Mcssrs   kill>^-itlc. & S o n  Liniitccl, ant1 it was t h e  question 

T a s  to \vh(*llic~. t he  cx is tcncc  o f  K i l l > ~ . i t l c !  PI Sons  Limited liccnsed premises ,  

known a s  T h c  Jobstown I n n ,  which a r e  admit tedly within one  mile of t he  

proposecl s i l o ,  b rough t  into opc~-atiori  Scxtion 20 of t he  Act of 1962, and  

t h e r e b y  prohibi ted t h e  g ran t ing  of 1 he  A ppel lan t l s  Application without - 
ves t ing  in nic a n y  discret ion.  T h c  re levant  provis ions of Section 20 of 

'7 
t h e  In tox ica t i~ ig  Liquor  Act 1962 a r c  to  I)c found in sub-c lause  2(a) a n d  1 

a r e  a s  follows:- 
"? 

"An Application to the  Circuit  Cour t  i rnder  Section 13 of t he  Act of 

1960 shall  not be  allowcd in ~ - c s l ~ c c t  of premises  s i t ua t e  l e s s  t han  "1 

one mile tneasurcd by t h e  s h o r l c s t  public t ho roughfa re  from premises  

"! in rc !s~)cc~ of which t h c r c  is in force a licence t h a t  was f i r s t  g r a n t e d  

on  ot- I>c*Co~.c t l i ~  1st Ju ly  1900, ;111cl is of t he  same c h a r a c t e r  a s  t h e  
7 

l i c c ~ ~ c c *  ili;it would fall to  bc gt'i111tccl i f  t hc  Application were  allowed." 

T h e  prc!rt~isc*s, the  Jobstown I n n ,  has  ;In orciinary Publican1 s Seven  Day 

Licence, i ~ r i t l  t ha t  is o f  l hc  sanic- r l \ ; ~ l - ; ~ c t c ~ .  as  t h c  licence t h a t  would fall 

to be g r a ~ ~ t c i l ,  i f  pursui int  t o  ;I Ilcr-I;\!-ation ul ider  Section 15 a l icence 7 

issued unclcl- Section 13 in t h i s  c;lsc>. 'l'hc licensing h i s to ry  a s  proved  
T 

before Inc of tlic Jobsto\vn Inn \v;ts t l i .11  i l  hat1 I x c n  liccnsed probably  from 

away back in thc 18hO's/70's, cc.l-1.1illIy ;11 the. time of t he  pass ing  of t he  

Licensing ( I ~ - ~ * ~ ~ I I c I  ) Act 1902, i111[1 I - ~ * I I I ; I ~ I I ~ * C I  SO conf i n u ~ t ~ s l y  licensed U P  

to 1982. In 1082 t h e  p rop r i e to r s  i ~ r i t l  owllcrs of t h a t  public house  dec ided  1 

to rcconst  t.uct it s o  a s  t o  makc i l  si~:nificnntly l a r g e r ,  t h e  n e t  floor space  
m 

; I I I ( I  111;1lii11g i t  t l ~ ~ ~ s  1nol.c. sui t i~l) l t .  1 0 1 -  I Ilc. c ; i r ~ - y i r ~ g  or1 of t h c  bus ines s  1 

of t hc. lic.c'tt(.t. 1 I - ; I ( I ( ~  in i l  . .'l'hc-y i l l  1':lc.l sllhmit tot1 . ~)~-ol ) .os ;~ ls  for  cstcnsion 

anti r c t ~ o v . ~  1 iorl which ii~volvccl rI (~111o1i l  i o 1 1  of tlio 1);11-1 of t h e  ~ ) r c m i s c s  and  

thc* aclcli t io~~ ol' onc  s ign i f i ca l~ t  ot1ic.1. II;II-t, a n d  Iinvirtg rcccivcd a cieclaration 
""I 

of a p l ~ ~ - o \ ~ ; i l  Sol. t h a t ,  thcy  subscclr~c~ritl  y ci1r1-iccl ou t  t  hc  r c c o n s t r u c  tion 



a n d  wci-c g l - ;~~ i t c t l  a l iccnce undct- S o c t i o ~ ~  6 of t h c  Act of 1902. T h e  ne t  

qucstiotl  \\.llicll a r o s c  o n  th i s  issue- \\,as \ \~hct l ler  t h c  liccncc u n d e r  which 

t h c  J o l > s l o \ v ~ ~  Inn is now liccnsctl a:; ;111 01-tlinary Publican 's  Seven  Day 

Licence was f i r s t  RI-nntetl on 01. 11c.Tol.c. t h c  1s t  J u l y ,  1960. In o t h e r  

words  whc thc r  t h e  p h r a s c  "was f i l - s t  g r a n t e d "  i s  t o  be  related back  to  

t h e  or iginal  l iccnce u n d e r  which tl lcsc premises  were  licensed all th roughout  

t h e  timc u p  t o  1982, o r  to  t h e  l iccncc,  f i r s t  g r a n t c d  u n d e r  Section 6 

of t h c  1902 Act within t h c  last  yc;rr 01- so .  1 h a v e  hcard  submissions 

from both t h e  Applicant  a n d  t h e s c  objcc tors  on  th i s  i s sue ,  a n d  h a v e  

come to t h e  conclusion t h e  Jobstown Inn  does  not  come within t h e  provis ions 

of t h i s  sub-sec t ion  of Sect ion 20. T h e  provision of Scction 6 of t h e  1902 

Act :is to its llratcrial provis ions ~.c- ;r t ls : -  

"Nothing in t h i s  Act shal l  opcl.;~tc to p reven t  t h e  g ran t ing  of new 

l iccnccs ,  \vhc~-c t h e  Liccnsing Author i ty  t h i n k s  f i t ,  t o  premises  

adaptccl to o r  adjoining a ~,i-c\llliscs liccnscd f o r  t h e  sale  of 

intoxicat ing liquoi* a t  t h e  da tv  of tlic p;issing of th i s  .4ct.I1 

One s t a r t s  \\fit11 t h e  ~>rol>ost ion t11; i t  \vhat is r e f c r r e d  to is  not  t h e  extension 

o r  cnlal-gr.~nont o f  a l iccnce b u t  tlic g r a n t i n g  of a new licence. I am 

satisficcl 111;1t on t h e  aut l io~. i ty  of t I > ( .  tlccision of t ho  (01-mer President 

MI- .  .lus[ic.i. I l i ~ v i t t  i n  Dcnis C i i ~ i ~ ~ c y  i i ~ ~ c l  t h e  Licensing Acts  75 I .L .T .R .  

a s  ap l~ .ovcc l  I>y t h e  Suprctne Coi1r.t in Maclclin a n d  Another  . v .  Greacen 

& Co. 1,tcI. a n d  O t h c r s ,  t h a t  t h c  c~ffc!ct of t h e  obta in ing  of a l icence u n d e r  

Section 0 means in law t h a t  thc liccncc tha t  t hey  now hold was f i r s t  

g~*an tc l l  to Ll~c*ln a f t e r  4111 J u l y .  1000. I am sntisficd t h a t  c r e a t e s  a n  

anomaly allrl rloes not appcai- to I > c .  c.onslstcnt with t h c  provis ions of 

Scction 0 0 1  ! I l l ,  1902 rIc1 \ \ + l l i c . l ~  : ~ j j l ~ ; ~ l . ~ ~ l t l y  CIICOUI-ages t h e  br inging  of 

ali :I ~ ~ j ) l  i c . . ~  1 l o l l  unclcl. 111;11 Scc t io11 50 , I >  l o  i111p1-ovc thcx ~ ) r c m i s c s  fo r  t h e  

~ > u r p ~ s ~ ~  0 1  I I I ~ .  t i c c~~~cc .  t~ - ;~c l c .  1>111 ~t 15 t l ~ j i  \\*ithi11 111y f unc t ion ta r  should 

I by juclici;~i tlc.cision in  ~ h c  i~lttr~-i)t.c.lin:! o f  t hc  s tat i r tc  s eek  t o  

I-CIIIO\~(-. ; I I I O I I I ; I ~ ~ ( ~ S  I I I I ~ C S S  t11<* S I ; I I  1 1 1 4 .  \ Y O I I I I I  j t ~ s t   if^ 111c~ in so doing .  I 



am satisfied Scction 20 o i  the  Act does  not justify me in doing t h a t .  

rl The  case therefore falls to bc clcalt with on the  merits and on the  o the r  

provisions to \vhich I have bee11 ~ - c f ~ i - ~ - i t i g .  i\tld in tha t  context  the  f irs t  
'7 

matter is, I are cluilc s;~tisfictl  lhc Apl~cl lants  have satisfied all t he  

necessary s t a tu to ry  p roofs  with r e g a r d  to  t h c  location of the  premises,  ""1 
I 

the  r ight  to ext inguish .  two cxist ing liccnccs and the  P . L . V .  of the  

premises. I am also satisfied 011 t h c  eviclcnce and the re  has  been no 7 

contest  about i t ,  tha t  the  physical layout of the  premises intended to 

be built a s  a public house with i t s  internal  f i t t ings and f ix tu res  i s  
7 

fit o r  sui table for  the  ca r ry ing  out  of a licenced t r a d e ,  and none of '7 
thc  f ea tu res  of  f i r c  sa fc ty  a r c  itiadcquate, toilet provisions a r e  not inadeqwte 

hea t ,  light and a i r  arc ndcquate.  Notwil t~standing a contention made T 

on behalf of lhc  ob jec to i .~  that  clifficulty o r  delay in the  obtaining b y  
1 

them of cos t s  n~r~arclccl to them in I-elation to a previous application for  

a licellcc on I l l i s  s i te  by a Colnpitn y of \\:hich M r .  Flynn,  a Director I 
of the  Apl>lir.;rnt Company hcrcin \\!:IS also a Director,  was a g round  

of unfilticss i n  the  Applicants,  I ii111 not sat isf icd that  is so .  On the  1 

positivc sitlct, Ii:lving heal-cl ivl1.s. I:lynn, \vho has  a substantial  in t e res t  
1 

and is  g o i ~ ~ g  10 Ilc a n  c f fcc t ivc  Mirnagcr of thc  Company proposing fo r  

this  matter I am satisficd that  s l ~ c  is a pcrson of good charac te r  and  1 

would bc i t  suitrrble pcrson to I)c> licc?nsc*cl. 'The nclrrt issue which falls 

to bc deciclc~cl \tnclcr t l ~ c  provision..; or S(*ction 13 of thc Act of 1960 r7 

to which 1 l\nvc already referred, a r c  whcthci- in my absolute discret ion 
T 

1 should 111-ohibit the  issuing of thc  liccncc by reason of  unfi tness 

o r  inconvenience of the  premiscs. I cons t rue  thesc  two words a s  follows: 

"Thc unCit~lc-ss" ;IS clcnling \\pith t I 1 c .  ~ ) ~ - c . r ~ ~ i s c s  111ctnsclvcs and 1 have 

dealt with 1 1 i ; r t .  " I ~ ~ c o n r ~ c n i c n c c , "  I const,-irc iis rnc.aning and including " 

~ h c  1oc;rtio11 ol (hi. p rc~n i scs .  1 ;111i s,~lisl'ictl on 1 1 1 ~  C V ~ C ~ C I ~ C C  in th i s  
'I 

cnsc that 1 I ~ c ~  locat ion of t hcst. 1)1.1*1rlisc.s \voultl 1 ) ~  131at Lhcy would be  

s i tua te  i t 1  c-lost. ~, l .os i rn i ty  to i\ 1a1.gi~ 0 1 ~ ~ 1 1  SI>;\CC* c1~voti?d to le isure  and n 

spor t  whicli co\*c:r-s nl)out 50 ;\crcXs. ' l 'h ;~  1 they would be immediately 



beside \\?hat a p p e a r s  to be  a significant shopping c c n t r c ,  including a 

superma~-lrct provided in what is ;I 1-clatively new development and housing 

es ta te  in thc  'J'nllaght al-ca. I arll I ' u r t l~c r  satisfied on t h e  evidence 

w11ic11 I II;I  vc JIC*;~I -CI  111;1( t h e w  ii1.c' O;LL-1 ic II I ; I I '  f c i l t u ~ e s  with r cga rd  to  

the  dcvelopn~cnt  of th is  e s t a t e .  'I'hc f i rs t  is  tha t  it contains a  ve ry  

high propoi-tion indeed of young ~ ~ c o p l c  in two senses .  One in the  sense  

of young mai-i-iccl people s t a r t ing  to rc:ar families, and secondly in the  

scnsc  o l  c l ~ i l d r c n  both of Prirnary School age  and children in the i r  ear ly  

teens.  l ivery development or  housing cs ta l c  o r  housing a rea  in the  

city o r  on the  perimeter of the  city is likcly to include a mixture of 

~)opulat ion,  ;~clul ts ,  pcoplc with f : l ~ ~ ~ i l i c : s  younger o r  oldcl-, and a number 

of yot t l~g cl1ild1-cn. I am satisfic~tl on t l ~ c .  evidence I have  hcard  in th is  

particulal- ni-e;l t he re  is a ve ry  high ~) ropor t ion  of chi ldren both in the  

sense  of young teenagers  and  smi l l l  chilcli-en . I am fur thermore  satisfied 

that  the  Cotnmunity School i s  1101 its klr. blurray ,  the  Headmaster said 

to m c  in c~viclcnce th is  mol-ning. 1 1 1 ~ .  9 to 5 o r  9 to 4 .30 type  of school 

which closcr, i t s  act ivi t ies ,  but  is in addition a significant c e n t r e  for  

both Icisul-c. and  educational fncililic-s for th is  gro\ving young population, 

and thirt i t  is clil-ectly linked to allti i~ssociatcd with this  la rge  open space 

which I ~ a s  clcveloped not only foi- sc l~oo l ,  spor t  and recreational act ivi t ies ,  

but also fol- gcnci-al community ac.1 i k 7 i l  ic.s o f  that t yl)ca. 

Hilvitlg i-cgnt-d lo  a11 thcsc> T c * , r l  ~ I I - I ~ S  I 11avc~ corn(* to the  conclusion 

that  i t  11;1s 1)c.t-n e s t a l l i shcd  t o  111). S;II  is  f;lc tion a s  il ~ ~ ~ a t t c i -  of probability 

that  tht. Ioci~tion of a licensed p~.c.r~lisc~s a t  th is  part icular  s i t e ,  having 

regal-rl to I l ~ c -  f c a t u r c s  I have 1nc.111 ionc.cl is not a convenient s i t e ,  o r  

to put thi. 111;111('1' in  n positive. is ir ico~~vcl~licnt  within the  meaning 

of the. strl)-.S.c.~ ion 1 I~a\lc: cluoli.ti . I 11.1\.c. c OIIIC. to l l l i~ t  conclusion 

~ i o t i v i t l ~ s t ; ~ ~ ~ t l i ~ ~ g  the  cvitlcncc ; t c l t l ~ l c c . c l  o n  1,ch;llf of tlic t<pplicant, tha t  

thc  csi:;tc-~lc.c+ i l l  a nr*w I~ous ing  tlt*\.t.lrjl,~~~c*nt 01- what a r c  oftcn dcscribed 

a s  sat p l l i t c -  lo\vns of il s h o p j ~ i n g  c.t.111 I - r ~  with liccnsccl prcmises contained 



in it  is  a common planning fea tu re .  I have  had r e g a r d  to tha t ,  but  

on tile it~clivitliiai cvitlcnce on lhe  t ypc  o f  development and area  I am 7 

dealing wit11 i t 1  [his  case it is not ;I convc.nicnt a rea  for a licensed 
'7 

prcnlisc-s. I I-cluctnntly tlicrcfol-c. I~oltl , I)cc;~ttsc I am nwarc of the  llardsf p 

on the  Applicant, anti I am satisficvl o f  thc  bona fides and good character- 
7 

of the  Applicant,  that  I must rcfusc* to g r a n t  a licence in th is  case .  

I feel it only fair  and p roper  to tllc par t ies  to dcal with two o the r  issue.7 

that  a rose ,  lest the re  a r e  f u r t h e r  ~~rocecc l ings ,  and evidence having 

7 
been Icd, my view would be of ally i n ~ l u c n c c .  The  rnajor objection was 

made b y  Mr, Kilbridc on behalf of his Company and by  res iden t s  a s  

well, that thcl-c was not cvidcncc of tlcn~ancl in the  s c n s c  of demand 

for th is  lic-cnsc!tl ]>I-crniscs ;~n<l  t h ; ~ t  ~ - t * l ; r t c * t l  to thc ground of objection ! 

open unclcr the  1960 Act ,  of the  number of exist ing licensed premises. 

"! 
I am satisfied that  tha t  grouncl woultl not have  justified me refus ing 

to grant  ;I licc*ncc if it was the  only groi11-rd of objection. I t  i s  not necessar 
7 

to pi-ovt* ;in i~c tua l  ovcl-crowcling i l l  ~-c.l:~tion, in my view to licensed premi: ls 

though 1 Icnoiv i t  was not aclducc~ti i l l  casc .  1 myself in my experience 7 

pay n limitccl 1-cgard only to thc  sol-t o f  cvidcncc tha t  a s s e r t s  t h a t  on 

7 
part i c u l ; ~ ~ -  clnys at palst iculnr tin1c.s t he. \vitness founcl i t  harcl to ge t  

a dr ink  i11 solnc premiscs. That is ; r l \v ; iys  going Lo happen.  I t  does 

not ~ ~ O \ I C  ; ~ n y t h i n g  in ~ ~ a ~ - t i c u l a i - .  I \vo~~l t l  bc satisfied to raise another  

inference from the  evicicncc 1 ha\ . ( .  hcsni-(I, which inclicated tha t  the  n e a r e m  

licctlsctl ~ ) ~ - c - ~ ~ l i s ~ s  a s  I,(-ing on(. ~ ~ l l l > l i c  I l o l ~ s c .  ; I  mil(.  ; I \ v ; I ~  , t hc ncxt  nea res t ,  
7 

21s I L I I I C ~ ~ . I - S ~ ; I I I ~ ~  i t  I~citlg thc 13c*li:;~~.tl 1 1 1 1 1  tvhi~11 is of ;I cha rac te r  and  

lypc whicl.1 11oL e v c r y  customer may \ \ r ; r r l t ,  nnnictly a massive premises 
7 

with cnt~-r- lai~lrncnt  nncl othcl- fncilil i c . : ; .  I l ; ~ v i ~ ~ g  ~-ctg;ircl to the  existence 

of sc-i.c.11 I~ t~nc l  ~.t*tl ;tntl ocltl house.:. i l l  t 1 1 t .  r*st ; r tc . .  I ; ~ I I I  satisfied tha t  the  7 

7 

not contril-i!)tlicatc Lhc issuing ol ;I lic-~1nc.c. 'I'hc last i ssuc  bcfore rnc, 

is \ v l ~ c l l ~ c ~ ~ -  1 l i t .  ct*cclioil of thcsc- J ) I - ~ . I I I ~ s I * : ;  in this  ~ ~ l n c c  \voulcl b c  
m 

i ~ i - i ~ s ~ ~ ~ l l y  tlct~-irncnti~l to t l l c -  I ) ~ ~ s i ~ r e ~ : ; s  of I<ilbi-itlus, thc Jobs towr~  



Inn. I a m  not satisfietl that this is so .  I thinlc i l  is a hcavy onus,  

atld 1 t h i n k  Ml-. Cooney I-ecog~~isccl i t  a n d  tried to discharge i t ,  but 

I a m  not satisfied that the opening of a public house on the evidence 

as being uni-easonably detrimental. Undoubtedly i t  could be detrimental, 

and a t  a period when there is a recession in the trade, but I am not 

satisfied it \i~ould be unreasonably detr imental ,  had it to be decided on 

that issue. These observations a r c  obiter to what my decision must be, 

that I must refuse the licence on the basis of the inconvenience of the 

premises. 




