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THE H l G t l  CuUltl 

DdFENDA 13T 

m t  d e l i v e r e d  18th & of Idav. 198% bv Hiss J u s t i c e  C ~ i s  

On tho 21 th  day of April ,  l9?9 Mr. Cassidy, on h i s  motor cyole ,  

was involved i n  an aocident with hlr. U' Rourke i n  h i s  car. Mr. 0' Rourke 

sued i n  t he  Ci rcui t  Court for damage to his car. The Civi l  B t l l  issued 

on the 28 th  of September 1979. ldr. Caasidy i n i t i a t e d  these proceedings 

i n  the High Court f o r  personal i n j u r i e s  arising from thq"aocident. The 

Plenary a m o n s  was i s sued  on ths 9 t h  of July,  1980. 

The C i r c u i t  Court ao t ion  oame on for hearing before Judae Sheehy 

s i t t i n e  i n  Cavan on the 5 th  of November, 1980. He found t h a t  td r .  Cassidy 

'I 
was lo@$ negligont and awarded M22.72p damages t o  ]fir. 0' Rourke i n  respeot  

of his c3r. jilr. Cas dy'a s o l i c i t o r ,  Mr. Moloney, mindful of t he  e f f e c t  f 
of o judgment aga ins t  his c l i e n t ,  (i. e. , re8 judicata)  , entered an appeal. 

The Norwioh Union, who were Mr. Cassidy's i n s u r e r s ,  were n o t  disposed t o  

back the appeul. Negotiations took place d i r e c t l y  between Mr. Kilrane , 



t h e  s o l i o i t o r  f o r  M r .  U'Rourke, and the  ldorwich Union h n  t h e  person of 
"I 

M r .  Gr i s t ) .  

Taking up the  oorrespondence on t h e  30 th  of June 1981 a t  which s t age  
"1 

no agreement hud been reached, M r .  K i l rane  wrote t o  t h e  Norwich Union on 

m 

t h a t  d a t e  s e t t i w  out  d e t a i l s  of t h e  c o s t s  and saying i f  they  were n o t  

disoharged t he  ma t t e r  would prooeed t o  t h e  High Court on C i rou i t  and,  i f  1 
suooess fu l ,  M r .  O'Rourke would apply t o  them f o r  an indemnity f o r  a l l  cos.  

"1 

and t h e  amount of tho decree. 

Ily l e t t e r  da ted  t he  20th of Ju ly ,  1981 t h e  Norwich Union s e n t  a 9 I 

cheque f o r  C422.72~. The l e t t e r  s t a t e s  a s  fol lows:  ""1 

*Vie hove rece ived  your  l e t t e r  of t h e  30th  of June, and we now 
"t 

a t t a o f l  choque f o r  E422.72~ i n  favour  of ur, ~ ' ~ o u r k e  being the 
9 

amount of t h e  d e o r b  lo. 

"1 

!he next  two paragraphs dea l  wi th  oos t s . and  t he  l e t t e r  f i n i s h e s  with t h e  

m 

following paragraphr- 

I1We awai t  hear ing  from you and i n  t h e  meantime we draw your  
1 

a t t e n t i o n  t o  the f a c t  t h a t  our  payment of a 2 2 . 7 2 ~  i s  made "I 

P9 
without ad~n i s s ion  of l i a b i l i t y . " '  

Idr. Kilrono r e p l i e d  t o  t h i s  l e t t e r  on t he  26th of Ju ly ,  1981 s a y i n g : T  

"We note  t h e  oonten t s  of your l e t t e r  of t h e  20th  of July last." 1 



absequent ly  by L e t t e r  dated the 15th  of September, 1981 the  Norwich 

Union agreed t o  M r .  Ki l rane 'e  p r o f i t  c o s t s  and awaited the vouching of 

expenses, 

Ylherl tho Circuit Appeal oaine on f o r  hearing before M r .  J u s t i c e  

-on on the 2211d of Oatober, 1981, Mr. Kilrane refused t o  allow the 

matter  t o  be adjourned by consent. Counsel f o r  M r ,  Cassidy appl ied f o r  

an adjournment pending t h e  hearing of the forthcoming High Court Aotion 

on the groundo t h a t  payment of tho C i rcu i t  Court decree was i n  f a c t  made 

vrithout prejudice t o  the U g h  Court Action; t h a t  i n  any case the Norwich 

Union would not have had au thor i ty  t o  compromise Mr. Cassidy's H i ~ h  Court 

prooeedin8s; and t h a t  M r .  Grist of the  Norwich Union could not be 

.. 
present t o  give evidence, - 

M r .  Ju s t i ce  Cannon heard evidence from Mr. Kilrane and a l s o  from 

Mr. Molonoy. In evidence before me, Mr. blolonoy sa id  t h a t  a t  t h a t  

bearing he only prociuoed correepondenoe and was asked one question, Be . 

was unable t o  secure the  attendance of Mr. Grist a t  t h a t  s i t t i n g  of the 

High Court and therefore  no r ep resen ta t ive  of Norwioh Union was present,  

r' The learned t r i a l  judge gave an extempore judgment, a note of whioh 

bas been adopted by him. I n  t h a t  he says t h a t  he was asked t o  consider  
i' 



t h e  e f f e c t  of a payment made and whether i t  was wi th  o r  without prejudice., 

I 

t o  t h e  r e l a t e d  High Court proceedings which had been taken. He he ld  t h a h  

t h e  s a t i s f a a t i o n  of t h e  C i r cu i t  Court judgment a s  agreed by t h e  defendanth 
1 

i n s u r e r s  and t h e  p l a i n t i f f  was no t  in tended t o  and d id  no t  r e l a t e  t o  t he  

7 
High Court proceedings. 

7 

He s a i d  '"I?&e p o s i t i o n  i s  t h a t  t he  p l a i n t i f f  has a award a s  1 

r ega rds  t he  C i m u i t  Court proceedings. The C i r cu i t  judge has determined 1 
"f 

the i s s u e  and eva lua ted  t h e  damage. S a t i s f a c t i o n  of t h i s  judgment was i 

offered. Therefore my dec i s ion  i s  t h a t  t h e  p l a i n t i f f  has  a judgment i n  1 

t h e  C i r cu i t  Court which has  been s a t i s f i e d ,  I t h e r e f o r e  d i smiss  h i s  appeal"1 

and as no c o s t s  a r e  looked f o r  by the  p l a i n t i f f ,  I make no o r d e r  i n  this 

r e spec t  . l1 
1 

Tho mat te r  oornes before  me by o rde r  of t h e  P re s iden t  da ted  t h e  8 t h  of 
7 

February 1982 on a pre l iminary i s s u e  whether, -:the l i g h t  of what ha s  
T 

t r ansp i r ed  i n  t he  C i r c u i t  Court and i n  t h e  kLgh Court on C i r o u i t  

'-7 
i 

concerning tho C i r c u i t  Court prooeedings,  fir. Cassidy's  c la im i n  t he  

High Court proceedings i s  r e s  judioata .  

C1 

It was proved before me t h a t  nobody on behalf of t he  i n s u r e r s ,  

Horwich Union, gave evidenoe before  t he  l ea rned  t r i a l  judge. It i s  t r u e  1 

t h a t  i n  wr i t i ng  t o  j~lr. ldoloney about t h e  payment, the  Nomioh Union d id  7 



of l i a b i l i t y .  But i t  i s  the  correspondence between t he  Horwioh Union 

and Wr. x i l r a n e  which was r e l evan t  t o  t h e  issue, and not the correspondent 

between the Norwich Union and Mr. Moloney. I am satisfied that the 

l e t t e r  o f  t h e  20th of July, 1981 from t h e  Norivich Union t o  ldr. Kilrane 

express ly  drawing hio a t t e n t i o n  t o  the fact that t h e i r  payment waa made 

r"" 
I without admission of l i a b i l i t y ,  and his reply t h e r e t o  dated the 26th  of 

J u l y ,  1981, were no t  before  the High Court on Ci rou i t .  Ne i ther  of those 

l e t t e r s  would then  have been i n  Mr. h.Ioloney's poasession. 

T Also M r .  G r i s t  of the Norvrich Union cave evidence before me that  he 

p had a telephone conve r sa t i on  a t  the  end of &lay o r  beginning of June, 1981 
I 

with hlr.  K i l rane  in which he t o l d  him tha t  the  Horwicl~ Union were 
1 - 

prepared t o  pay but i t  was without admission of l i a b i l i t y  and was not  t o  

pre judioe  t he  jligh Court proceedings a g a i n s t  Idr. O' Eiourke. 
P 

No evidence vras adduced before,  me on behalf of Blr, O'Rourke and he 

r e l i e d  on t he  o r d e r s  of t h e  Court. 

The o rde r  of t h e  High Court i n  t h e  Circuit Appeal as drawn up by the 

Reg i s t r a r  and dated t he  22nd of October,  1981 states:-  

" that  tho uppeal  do stand dislnissed and the Court doth  a f f i rm  

the C i r c u i t  Court o r d e r  and makes no o r d e r  oo t o  t ho  c o s t s  of 

I" 
\ 

..*C ". ... 'L. 



F1 

the  s a i d  appoal. " ' 

C"1 
In my opinion t h i s  order  i s  incor rec t ly  drown. In h i s  judgment the  

learned t r i a l  judge found there  was s a t i s f a o t i o n  of the C i m u i t  Court ~1 

jud8ment and he dismissed the appeal. He d id  not a f f i rm the  Ci rcui t  "1 

Court judgment. To do so would be t o  deoree M r .  Cassidy by a High Courtq 

order  for the sum of U 2 2 . 7 2 ~  i n  respeot  of e judgment already s a t i s f i e d .  
"1 

Therefore tire only order  whioh oould be rnode i n  the oircumstances *as j u s t  
m 

t o  dismiss the  appeal. 
T 

T h i s  means t h a t  i t  i s  only the order  of the C i rcu i t  Court which is 

1 
left standing. It is  o n l y . i n  reopect of the  Ci rcui t  Court order  t h a t  

'-7 1 
Mr. Ut Rourko could base a claim on res judicata.  

In v i e w  of tho c l e a r  rtorde of the l e t t e r  sending tho cheque which I 1 

r e  peat  : - 

live draw your a t t e n t i o n  t o  the  f a o t  t h a t  our payment of U 2 2 . 7 2 ~  1 

i s  made without sdnlission of l i a b i l i t y v .  1-7 

and the  acknovrledgement of Mr. Kilrane replying t h e r e t o p i t  i s  my opinion 
4 

tha t  M r .  0' Rourke i s  estopped from re ly ing  on the  Ci rcui t  Court order  t o  
9 

base a claim on r e s  judicata .  It vrould be unconscionable f o r  Mr. 

O'Rourke t o  r e l y  on a  plea of r e s  judica ta ,  i n  the  l i g h t  of those two 

l e t t e r s  alonu. 



- 7 -  

If M r .  ICilrane d i d  not  want t o  acoept  t h e  ohoque on behalf  of his 

c l i e n t  without admission of l i a b i l i t y ,  a  number of courses  were open t o  

him. IIe oould have r e tu rned  the  cheque s t a t i n g  he could not  accep t  i t  

without  admisoion of l i a b i l i t y .  A l t e rna t i ve ly ,  he could have he ld  t h e  

cheque and w r i t t e n  t o  t h e  ~ ~ o r n i o h  Union s t a t i n g  he could no t  accept  i t  

without admission of  l i a b i l i t y  and ask ing  them should he r e t u r n  t h e  

cheque o r  were they w i l l i n g  t h a t . h e  should keep i t  without condi t ion.  He 

d id  neither. It seems t o  me t h a t  i n  a l l  t h e  c i rcumstances  of t h i s  case  

h i s  c l i e n t  I d r .  U'Rourke cannot now be heard t o  say t h a t  t he  payment of the  

money i s  u bar  t o  t h e  High Court Action.. 

T h i s  app l i ca t i o r l  of t h e  p r ino ip l e  of estoppe.1 i s  similar t o  that 

app l i ed  by the  Supreme Court i n  Jlornn - v - Thomwson Lim;ifed (1978 I r i s h  

.- 

Reports 223). 

Accordingly 1 f i n d  t h a t  t h e  High Court Order i s  only a dinmiesal  of 

t h e  Circuit Appeal without f u . t h e r . o r d e r  t hus  l e av ing  t h e  C i rou i t  Court 

o r d e r  a s  tho only  o s d e r  on which t h e r e  i s  a f i n d i n g  on the i s aues .  In 

t h e  c i raumstances  of t h i s  c a se ,  Ibir. O'Rourke io estopped from r e l y i n g  on 

t h e  C i r cu i t  Court o r d e r  and t h e r e f o r e  i s  not  e n t i t l e d  t o  en te r  a plea of 

res j ud i ca t a  t o  the n i g h  Cow$ prooeedings. 
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