
'J!IIE HIGH COURT 

1 979 No. 41 3 SP 

IN THE MATTZR OF I'H3 GUARDIANSHIP OF INFaTS ACT, 1964 
IN TkIB !4ATTBR OF PATfllCK JCSSH CARRICA!J AN0  AN14 UZRlL 
C AKI; I GAN XiTD 
Ih  THE MATTGR OF Tm FAMILY LAW (MAINTBIA!U'CE OF SPOUSES fix 
cmLDaar) ACT 1 976 AIJD 

IN THE 14ATTER OF THJ WARRIE9 VOMSN'S STATm ACT, 1957 

P l a i n t i f f  

- and - 

PATRICK JOS ZPH. CARP,-] CAN 

Def andant 

J u d , a e n t  de l ivered  by 0' Hanlon J. the  1 2 t h  Map, 1 983. 

I n  t h e  Spec ia l  Summons he re in  dated the  I 1 t h  July,  1 979, : 

1 

! 
t h e  P l a i n t i f f  claims r e l i e f  under s e v e r a  d i f f e r e n t  headines 

and under t h e  provisions of a number of d i f f e r e n t  s t z t u t e s ,  

a e a i n s t  he r  husband, Pa t r ick  Jcrsepl: Cor J..LS;;~,. 

Orders have d r e a d y  been made by t h e  Court i n  respect  of 

custody o f ,  and access  t o ,  t h e  ch i ld ren  of the  marrizge and 

i n  respec t  of the  P l a i n t i f f 1  s claim f o r  payment of maintenance 

f o r  the  support  of heree l f  and of the  two chi ldren  of the  



marriage. The Defendant has now appl ied t o  t h e  Court i n  

t h e  same proceedings t o  d e a l  with t h e  claims made by t h e  

P l a i n t i f f  i n  Paragraphs 3, 4 and 5 of the  S p e c i a l  Summons 

r e l a t i n g  t h e  t h e  l a n d s  comprised i n  Fo l io  6090F of the  

Reg i s t e r  of Freeholders ,  County of Meath, with the  

dwellinghouse s i t u a t e  thereon,  i n  r e spec t  of which t h e  

P l a i n t i f f  claimed a d e c l a r a t i o n  t h a t  t h e  s a i d  l ands  and 
I 

premises c o n s t i t u t e d  t h e  family home, within the  meaning of 

t h e  Family Home P r o t e c t i o n  Act, 1976. She f u r t h e r  claimed . . ~ - b,? : 
t h a t  t h e  Defendant should be r e s t r a i n e d  from disposing of the 1;. 

property by s a l e  o r  mortgage o r  otherwise howsoever, and 

claimed a d e c l a r a t i o n  that she was e n t i t l e d  t o  t h e  e n t i r e  . . 

b e n e f i c i a l  i n t e r e s t  o r  a l t e r n a t i v e l y  some share  i n  t h e  

b e n e f i c i a l  i n t e r e s t  i n  the s a i d  property.  

Subsequent t o  t h e  i n s t i t u t i o n  of t h e s e  proceedings t h e  

t h e  Family Home P r o t e c t i o n  Act, 1976. As a r e s u l t ,  the I . 
i r* 

P l a i n t i f f  caused a l i s  pendens t o  be r e g i s t e r e d  a g a i n s t  t h e  i:, 
!I 
. s a i d  proper ty ,  and a l s o  a n o t i c e  pursuznt t o  Sec. 1 2  ( 1  ) of , :  

:I 

Lombard cmd Uls t e r  Banking Compmy, which has obtained an 

' 
;.* . 

; 

1. 



order  f o r  possession aga ins t  the  sa id  l ands  i n  i t s  capaci ty I 

I ,: 
as mortgagee has been unable t o  exerc ise  t h e  power of s a l e  

which i t  claims t o  possess over t h e  property,  and i t  is  

l a r g e l y  t o  solve t h i s  impasse t h a t  t h e  present  app l i ca t ion  

I 

has been made t o  t h e  Court on behalf of the  Defendant. 
; I!: 
i 1" 

An examination of t h a  Fo l io  r evea l s  t h a t  the  r e g i s t e r e d  f: 

owner of t h e  ionds i s  not  t h e  Defendant, but a l imi ted  company, 
lji 

: 
P.J .  Car r iganLimi ted ,  which became r e g i s t e r e d  zs full owner 

, i t  

on the  5th Mzy, 1979. A .  e x t r a c t  from t h e  Ree i s t e r  i n  the 11: :. 
Companies Of f i ce ,  dated 23rd November, 1978, gives the  rimes 

of the  Di rec to r s  of the  Company as Owen Carrigan (brother  of I 1 I$- 
the Defendant) and Kathleen Carr igan (wife of Owen Carrigan),  ' lb-:- 
while the  Defendant i a  described a s  Secre tary  o f  t h e  Company. 

: 

A Specia l  Resolution w a s  passed on t h e  24th November, 1978 

t o i n c l u d e i n  t h e O b j e c t s C l a u a e o f  theCompanyaprov ia ion  

e n t i t l i n g  i t  t o  purchsae l ands  =d premises, inc luding 

;' 
dwellinghouaes, f o r  the  use of the  d i r e c t o r s ,  o f f i c e r s  o r  

employees of the  Company, and the  sa id  Owen Carrigan arld 



t he  sha res  then i s sued  of t h e  sa id  Company. The d a t e  of 
i 

incorpora t ion  of t h e  Company was e iven  by t h e  Defendant as i . k ~ ,  
t he  21s t  July, 1978. The agreement t o  purchase the  house 

a t  Jordanstown, Co. Meath, w a s  made between t h e  Vendor and 

the Defendant i n  o r  about t h e  month of February, 1978, before 1 

i I P F ~ W  
]i'. . t he  Company w a s  incorpora ted ,  but when t h e  time came t o  c lose  ! 

.-- 
t h e  s a l e  t h e  assignment was taken i n  t h e  name of t h e  Company. 

. r" The documents r e l a t i n g  t o  the  s a l e  were not produced i n  . ;r r;.r 

evidence ( o t h e r  than  a c e r t i f i e d  copy of t h e  F o l i o ) .  The 

Defendant gave evidence t o  t h e  e f f e c t  t h a t  the purchase p r i ce  

A 

was i n  t h e  reg ion  of C26,000/526,500. He s a i d  t h a t  h i s  
g l  

. 1: , 
I!: 

bro the r ,  Owen, provided the  depos i t ,  mount ing  t o  about 

~ 6 , 0 0 0 / ~ 6 , 5 0 0 ,  and t h a t  the balance was provided by a l o a n  h;. 
made by t h e  Lombard and U l s t e r  Bank t o  t h e  Company of C20,000, '' ; 1- 
on f o o t  of  which a charge w a s  r e g i s t e r e d  i n  t h e i r  favour  on ! 

t h e  Fol io.  
i I 

When the t ime came to insure the building, however, the 

proposal aubmitted t o  t h e  Norwich Union Insurance Company w a s  

i n  t h e  name of "P.J. Carr iean" and t h e  pol icy w a s  i s sued  i n  



favour of V.J. Carrigan and. Othersn ,  the  i n t e r e s t  of the  

Lombard 3nd U l s t e r  Bank h ~ v i n e  been noted by the  insurers .  

The house w a s  destroyed by f i r e  on the  22nd May, 1 981 . 

From the  time the  house w a s  purchzsed it  w a s  used as a family 

! i; 
home by the P l a i n t i f f  and t h e  Defendant, u n t i l  the P l a i n t i f f  1 
l e f t  i n  o r  about the  month o f  March, 1979, claimin8 t h a t  the 

i It: ' 11 
- . 

Defendant had- made i t  impossible f o r  her  t o  continue l i v i n g  $.it .,,. 

It. 
i il 

with him. 

Hzvine considered a l l  t h e  evidence given by the  P l a i n t i f f  

and t h e  Defendant I am s a t i s f i e d  t h a t  the  P l a i n t i f f  made no 

f.,: 
I nor have t o  consider whether she i s  e n t i t l e d  t o  p e v e n t  /i.:*,. 

.: .. . 

I 
f i n a n c i a l  ccn t r ibu t ion  t o  t h e  purchase of the  house, e i t h e r  ! 

i i n  r e spec t  of t h e  provision of the  deposi t  o r  i n  con t r ibu t ing  . 
.. . 

i . t o  payment of the  mortgage l i a b i l i t y ,  and accordingly I I i ' 
commence by dismissing the  claim brought by her t o  be e n t i t l e d  . 

a sale t ak ing  p lace  of what was de f a c t o  t h e  family hone 

1.. 
f .  

i;-. . . 

tb : 

,: : 

. : 
; j ! fa- 

;h :: I r 
during t h e  period immediately preceding the  break-up of her  

marriage wi th  the  Defendant. 

t o  the  s a i d  l ands  and premises o r  t o  some share i n  t h e  
* ! 

b e n e f i c i a l  i n t e r e s t  i n  the  s a i d  property. 



-6- 

0 0 2 0 5 0  
The Lombard and Uls t e r  Banking Company having made an 1 

advance of C20,000 t o  t h e  l i m i t e d  company, P . 3 .  C a r r i g v  

Limited, and having obtained z charge on t h e  proper ty  r e f e r r e d .  

t o  i n  these  proceedings,  l a t e r  obtained an Order f o r  possession 

aga ins t  t h e  Company and wish t o  exe rc i se  t h e i r  power of s a l e  , 
1 -I., 

a s  mortgagees over t h e  property.  The ahount now outstanding 

o n f o o t  of t h e m o r t g a g e i s  i n  t h e r e g i o n o f E J 0 , O O O a n d  the  

property wi th  - the burnt-out house thereon was sold by auc t ion  

on the  5 th  October, 1982, f o r  E15,900. The completion of 

t h i s  sale i s  held up by t h e  P l a i n t i f f t  s a c t i o n  i n  causing a 

l i s  pendens t o  be r e g i s t e r e d  aga ine t  t h e  property,  and a l s o  ; 

a n o t i c e  under Sec. 1 2 ( 1 )  of the  Family Home Pro tec t ion  ! 

. , 
Act, 1976. 

Tho P l a i n t i f f  i s  h i&h ly  suspic ious  concerning the  e n t i r e  ! 

t r a n s a c t i o n  whereby the  dwelling-house i n  Co. Meath was 

purchased i n  t h e  name of a l i m i t e d  company, i n  which t h e  

Defendant was n e i t h e r  a d i r e c t o r  nor a shareholder ,  and 

be l i eves  t h i s  was merely a device t o  ensure t h a t  the  

provis ions  of t h e  Family Home P r o t e c t i o n  Act, 1976, would 

have no a p p l i c a t i o n  i n  the  event of the  property being 

subsequently put  up f o r  s a l e .  Her suspic ions  may indeed be 



well-founded. The hearing of t h e  czse  was adjourned t o  

enable Owen Carrigrvl and Kathleen Carr igan t o  a t tend cour t  
L 

and confirm t h a t  t h e  property was purchased bona f i d e  f o r  I :'. . 
i" . .. 

a l imi ted  company owned and cont ro l led  by them, but they 
- 

*T 

elec ted  not t o  come t o  cour t ,  and a s  they  r e s i d e  at Belcoo, ., 

Co. Fermanoeh, t h e i r  at tendance could n o t  be compelled by 
- .. 

subpoena. There i s  the  f u r t h e r  c i r c u m e t a c e  t h a t  t h e  
.. . . 

proposal f o r  insurance of t h e  property w a s  made i n  the  name 

of t h e  Defendant and the  po l i cy  i ssued i n  his name, and 

although i t  was s t a t e d  t h a t  a l e t t e r  was subsequently sen t  

t o  t h e  insurance company seeking t o  have the insurance 

changed i n t o  the  name of t h e  l imi ted  company, the  i n s u r e r s  

have no record of ever  having received such a l e t t e r .  

Mere suspic ion  i s  not  enough, however, t o  support a 

f inding t h a t  the  property was, i n  f a c t ,  purchased i n  t r u s t  

f o r  the  Defendant, although r e g i s t e r e d  i n  the  name of t h e  

l i m i t e d  company and assigned t o  i t .  The mortgage moneys 

..: 
were advanced t o  the l imi ted  company and provided the g r e a t e r  ji 16 

f"" ' j i  



evidence t h a t  he and h i s  wife m d  ch i ld ren  were allowed t o  ; P  1 
have the use and occupation of t h e  property by leave  and 

l i cence  of the l i m i t e d  company owned and con t ro l l ed  by h i s  

brother and sister-ia-law. Wen i f  i t  could be shown by 

af f i rmat ive  evidence t h a t  t h e  t r ansac t ion  was a mere 

subterfuge designed t o  de fea t  the  purposes of the  Act of 

1976, and tha't t h e  Defendant should be regarded as having 

acquired the  e n t i r e  benef ic ia l  i n t e r e s t ,  o r  some share and 

i n t e r e s t  the re in ,  I cannot see  how such a  f ind ing  would now 

benef i t  t h e  P l a i n t i f f ,  s ince  the property i s  no longer  

habi table ,  and t h e  proceeds of s a l e  of the. derelict si-t;e w i l l n o t  

suf f i ce  t o  meet t h e  claims of the  mortgagees. 

On t h e  evidence which has been produced before me, I 

must hold t h a t  t h e  Defendant has not  been shown t o  have an 

i n t e r e s t  i n  the  property r e f e r r e d  t o  i n  Fol io  6090P of the  

Regis ter  of Freeholders,  County of Meath, within the meaning 

o f  t h a t  expression as defined i n  Sec. 1 of the Family Home 

Pro tec t ion  Act, 1976, t h a t  is t o  say,  "any e s t a t e ,  r i g h t ,  



s o ,  the  P l a i n t i f f  was not e n t i t l e d  t o  r e g i s t e r  the no t i ce  1 . :  . .  

re fe r red  t o  i n  Sec. 12  of the  Act in r e l a t i o n  t o  t h i s  
. 1. 

property; n e i t h e r  i s  she e n t i t l e d  t o  have the r e g i s t r a t i o n  

of the l is  pendens continued on t h e  Folio.  [ '  . I  

I n  these  circumstances, I propose t o  make t h e  Orders 

sought by the  Defendant - ( 1 )  d e c l a r i n e  t h a t  the P l a i n t i f f  i s  

no t  e n t i t l e d  %o any p a r t  o r  share  of t h e  benef ic ia l  i n t e r e s t  

i n  the sa id  property;  ( 2 )  d i r e c t i n g  t h a t  the no t i ce  she has 11 

caused t o  be r e g i s t e r e d  under Sec. 12  of the  Family Home 

Pro tec t ion  Act, 1976, should be renoved from the Fo l io ,  a d  

(3)  d i r e c t i n g  t h a t  the  l i s  vendens r e g i s t e r e d  a e a i n s t  the 

property be vacated. 

The P l a i n t i f f  i s  l e f t  with such r i g h t s  a s  a r e  given her  , 

under the Family Law ( ~ a i n t o n a n c e  of Spouses and Children) 

~ c t ,  1976, (as amended), f o r  the maintenance of he r se l f  and 

the  ch i ld ren  of t h e  marriage. It  i s  u s e l e s s  pursuing a 

claim i n  r e s p a c t  of a  home which has become d e r e l i c t  and 

uninhzbitable.  The Defendant i s  a guarantor of the 

l i a b i l i t y  of the  company which i s  the reg i s t e red  owner of 

"- .-. .. - ------- PIP 



t h a t  property. It i s  i n  t h e  P l a i n t i f f ' s  i n t e r e s t  t h a t  

t h a t  property should be so ld  as quickly as poss ib le  t o  

c l e a r  off t h e  mortgagee's claim, i n  s o  f a r  a s  it i s  poss ib le  

t o  do so ,  as otherwise i n t e r e s t  w i l l  continue t o  accumulate 

and the  defendant.'^ f i n a n c i a l  l i a b i l i t i e s  w i l l  continue t o  

increase .  when the  property has been eold, and the  

insurance claim has been disposed of ,  a c l e a r e r  p i c t u r e  should 

emerge a s  t o  t h e  Defendant's a b i l i t y  t o  provide adequately f o r  

the needs of h i s  wife and children.  If  the re  i s  a v a l i d  

claim f o r  maintenance under t h e  provisions of t h e  re levan t  

Act of 1976 (as  amended) then t h e  Defendant c a r r i e s  t h e  

obl iga t ion  t o  provide a home f o r  h i s  wife and chi ldren  i n  

s u b s t i t u t i o n  f o r  the  home which they previously occupied i n  

Co. Meath i n  addi t ion  t o  providing f o r  t h e i r  o ther  d a i l y  

needs. This i s  a claim which can bes t  be d e a l t  with i n  the  

context of the  claim f o r  support under the Act of  1976 r a t h e r  

than by pursuing a claim which I have found t o  be 

unenforceable i n  any event ,  i n  r e spec t  o f ' t h e  d e r e l i c t  and 



burnt-out property i n  Co. Meath. 

Approved 

R .  J. 0' Hanlon 

12th May, 1983. 



I... - .  _ . I . _  .. . . . ...... -- ...,... -. -- .. ... .--. _-.. - .. . . 
1 n . - .  

Note - 
. . . * -. .:   he P l a i n t i f f  appeared in &rsdn. . * 

Counsel f o r  the  Defendant:- Pa t r i ck  Keane, S.C; 

(with him Pa t r i ck  Hanratty, BL), ins t ruc ted  by Robert 

Walah, S o l i c i t o r .  

Cases r e f e r r ed  to:- . . 

Barry v. Buckley ( J u d p e n t  of Coste l lo  J., (unrep.)  

del ivered the  9 t h  Ju ly ,  1981). 

Glynn v. Buckley, (1 980) I . R .  


