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Each o f  the applicants has applied t o  t h i s  Court far  leave t o  

appeal f rom h i s  convictions on a number of counts by the  Special 

Cr imina l  Court. The f irst  and second named appl icants were convicted 

by the Court on the 23rd December, 1981, on a number o f  counts ar is ing 

o u t  o f  cer ta in  inc idents  alleged t o  have taken place  i n  a pr ison a t  

Crumlin Road, Belfast, Northern Ireland and outside t h e  pr ison on the  

10th June, 1981. The third, fourth,  f i f t h  and sjxth-named applicants 

were also convicted by the Court on t h e  25th F.ebruary, 1982 on counts 

a r i s i n g  out of those incidents. 

Before hearing submis~ion.s  i n  resp,gct of these applications, t h e  

Court indicated t h a t  i t  proposed t o  reserve i t s  judgment I n  respect o f  the 

applications of the f i r s t  and second-named app5'lcants u n t i l  after the 



conclusion of submissions in respect  of the appl ica t ion8 of the third,  

four th ,  f i f t h  and sixth-named applicants. A t  tho conclusion of the  

aubmiseiona on behalf o f  tho t h i r d ,  f o u r t h ,  f i f t h  and sixth-named 

app l ican t s ,  the C o u r t  announced t h a t  it would deliver i t s  judgment i n  

respec t  of a11 the  a p p l i c a t i o n s  a t  a l a t e r  date. 

The counts with which each of the appl icants  waa charged i n  the 

indictments r e l a t e d  t o  the escape of a number of persons, s o m e  of them 

armed, f r o m  the  pr ison a t  Crumlin Rood on the 10th June, 1981, and an 

exchange of gun-fire with members of the b y a l  Uls te r  Constabulary which 

took place outs ide  the pr ison immediately a f t e r  the  escape. 

Each of the app l ioan t s  was a r r e s t e d  by the  Cardai a t  various placee 

i n  the  S t a t e  between the 22nd September, 1981, and the  18th January, 1982 

and detained i n  custody i n  purported exercise of the powers conferred by 

s. 30 of the Offences Against the  S t a t e  Act, 1939. The firet-named 

app l ican t  orsa chargod beforo the Spec ia l  C r i m i n a l  Court on the  23rd 

September, 1981, with having e3capad f r o m  lawful  custody i n  Northern 

I r e l a n d  on tho 10th June, 1981, contrary  t o  s e c t i o n  3 of the Criminal 
I 

Law ( ~ u r i e d i c t i o n )  Act, 1976 (horeinaf t e r  r e fe r red  t o  as "the ~ c t " )  . 
Five f u r t h e r  chargee were preferred  a g a i n s t  him on the  30th November, 1981 

I 

of attempted murder, shooting w i t h  i n t e n t  t o  prevent lawf'ul appreheneion, 
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production and use  of fire-arms i n  the courae of an eecape and possaeaion 

of f i re-anus with i n t e n t  t o  endanger l i f e  a l l  contrary t o  8. 2 of the  

Act of  1976. The oecond-named app l ican t  was chargod before t h a t  Couxt 

on tho 10th October, 1981 and 30th November, 1981 ui th  s i m i l a r  offences. 

The third-namd applicant m e  charged on the  7th January, 1982 before that  

Court with similar offencee with the exception of attempted d e r ;  and 

s i m i l a r  charges, again  with the  exception of attempted wuder, were 

preferred a g a i n s t  the  four th ,  f i f t h  and oixth-named app l ican t s  before tha t  

Court on the 7th  Janunry, 1982, the 4 t h  January, 1982, the 20th January, 198 

t he  9 th  Docember, 1981 and 13th  January, 1982 respeatively. 

None o f  the  offences n i t h  which t h e  app l i can t s  arere charged was a 

scheduled offence within the  moaning of the Offences Against the S t a t e  Act, 

1939. The appropr ia te  certificates under a.  47 (2) of t h a t  Aot giving the 

S p c i a l  Criminal Court j u r i s d i c t i o n  t o  t r y  the chargee were issued by the 

reepondent o r ,  i n  one case,  a profoasional  officer of h i s  department t o  

whom ho had delegated h i s  functions i n  the case o f  the first-named 

app l ican t  on tho 2314 September, 1981 and the  28th Octobor, 1982, i n  the 

caae o f  the eecond-nnmed appl icant  on the 10th and 28th October, 1981, i n  

the case of the third-named app l ican t  on the 6 th  January, 1982, i n  the  

caae of the  fourth-named app l ican t  on the 4th January, 1982, i n  the case of 



tho fifth-named appl icant  on the 19th  January, 1982 and in  the case of the 

sixth-named applicant on the 3rd December, 1981 and 6th January, 1982. 

A s  each of the charma was in respect of offences alleged t o  have been 

committed under the Act of 1976, i t  18 necessary t o  refer t o  the  provisions 

of tha t  Act, 

Section 2 (1) of the Act provide8 that:- 

"Whore a person does i n  Northern I re land an a c t  thot if  done i n  the 

S t a t e ,  would c o n s t i t u t e  an offence specified i n  the Schedule, he 

shall be guilty of an offence and he shall be l l a b l e  on conviction 

on indictment t o  tho p e n a l t y  t o  which he would have been liable 

if he had done the act  i n  the State". 

The offences set out i n  the schedule t o  the Act include the following 

under the heading " fim-arms" : - 

"10. Any of fence und~r section 15 of the Fireanns Act, 1925 

(poseessing fire-am o r  ammunition with i n t e n t  to  endanger l i f e  

or cause eerious in ju ry  to  property). 

11. Any offence under the following provisiolls o f  the Firearms 
5 

Act, 1964 

(a) Section 26 (posserrsion of f i r e - a m  while taking vehicle 

without suthori*) ; 
I 



(b) Section 27 (Use of fire-arms t o  resist arres t  or a i d  

escape) ; 

( c )  Section 27 A (possess ion o f  fire-arm o r  ammunition 

i n  suspicious c i r c u s - k n c e s )  ; 

(d)  Section 27 B (carrying fire-arm with criminal intent) ." 
Section 3 (1) (a) of the Act provides that:- 

"A person who, in Northern Ireland, is charged with o r  convicted oft-  

(i) An offsnce under the l a w  of Northern Ireland consisting 

of a c t s  (whether done i n  the State o r  i n  Northern 1reland) 

t h a t  a l s o  cons t i tu tes  an offence specified i n  the schedule 

o r  an offence undor aect ion 2,  o r  

(ii) An offence under the law of Northern Ireland corresponding 

t o  t h i s  sect ion,  

and who escapes from any lawful custody i n  uhich he is 

held i n  Northern Ireland ahal l  be guilty of an offencen. 

Section 1 4  (1) of  the Act providee that:- 

"Subject to the provisions of t h i s  sec t ion ,  a person charged with an 

offence under s e c t i o n  2 o r  3 may opt t o  go i n  cuetody to  Northern 

Ireland for trial  thore instead of being t r i e d  i n  the S t a t e  f o r  the 

said offence and the person shall be informed of h i s  rightnunder 



t h i s  s e c t i o n  - 

(a) by t h e  D i s t r i c t  Court ,  on h i s  first appearance before t h a t  

Court i n  connect ion wi th  t h e  charge,  and 

(b) by the Court by which he i u  t o  be tried for the of fence ,  

be fore  e n t r y  of h i s  plea  on arraignment." 

Sec t ion  20 (2) of t h e  Act provides  tliat where a person is charged 

with an offence under  8 .  2 o r  s. 3 ,  no f u r t h e r  proceedings i n  the  mat ter  

except such renrand o r  remands i n  cus tody o r  on b a i l  a s  t h e  cou r t  may 

th ink  necessary s h a l l  be taken except by o r  with t h e  consent of t h e  

Attorney General. The Attorney General gave h i s  consent t o  f u r t h e r  

proceedings beins  taken aga in s t  t h e  f i r s t  and second-named a p p l i c a n t s  on 

the  1 6 t h  Noveuiber, 1981, and a g a i n s t  t he  third,  f o u r t h ,  f i f t h  and s ix th -  

nal~ied a p p l i c a n t s  on t he  1 8 t h  January,  1982. 

The first and second-named a p p l i c a n t s  were a r ra igned  on t he  l o t h  

December, l y D 1  before  t h e  Specia l  Criminal Court. The t h i r d ,  f o u r t h  

fifth and sixth-named a p p l i c a n t s  were a r ra igned  be fo re  t h e  Specia l  1 
I 

Criminal Court ( d i f f e r en t l y  c o n s t i t u t e d )  on  t he  16th February 1982. 

1 
I 

t r a n s c r i p t s  d i s c l o s e  t h a t ,  i n  t he  case o f  each a p p l i c a u t ,  he was 
1 
i 

I informed by tlie P r e s i d e n t  of t he  Court of h i s  r i g h t s  under s e c t i o n  14(1) ; 

i and i n  each case  d i d  not  opt  t o  go i n  custody t o  Northern I r e l a n d  f o r  I 
! 
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t r i a l  t he r e  i n s t o a d  of beinl; t r i e d  i n  t h i s  j u r i s d i c t i o n .  Each of the  

oypl ica l l t s  p l e a d e d  not  g u i l t y  t o  each of t h e  counts  i n  t h e  indictment.  

Tho f i r s t  and second-named a p p l i c a n t s  were found g u i l t y  of t h e  counts 

i n  t h e  i~ ld ic t rnen t  charg ing  thern with esaspe from lawfu l  custody,  Sh00tj .n~ 

with i n t e n t  t o  prevent  l a ~ ~ f u l  apprehension,  production and use of f i r e -  

arms i n  t h e  course  of a n  escape and possess ion of f i re-arms wi th  i n t e n t  to  

endanger l i f e .  They were found no t  g u i l t y  of tho charge of at tempted 

murder. Tho third, f o u r t h ,  f i f t h  and sixth-namod a p p l i c a n t s  were 

convic ted  of the  coun t s  i n  t h e  indic tment  charging then  wi th  escape from 

laiVlful cus tody ,  shoot ing  wi th  i n t e n t  t o  prevent l awfu l  apprehension,  

product ion and use of fire-arms i n  t h e  course  of an escape and p o s s e s s i o n  

of f i r e -onns  w i t h  i n t e n t  t o  ondanger l i f e .  

h c h  of t he  a p p l i c a n t s  was s e p a r a t e l y  represen ted  a t  the  two t r i a l s  

before the Sgocial  Criminal  Court and vrao s e p a r a t e l y  represen ted  on t h e  

heer ing of the  a p p l i c a t i o n s  by t h i s  Court. Separate n o t i c e s  of 

s p p l i c s t i o l r  f o r  leave t o  appeal. were served i n  r e spec t  of each a p p l i c a n t ;  

but i n  a number of r e s p e c t s  t he  grounds of appea l  were the  same i n  a l l  

cases .  It i s  aocordingly  proposed i n  this judgment t o  cons ider  

c o l l e c t i v e l y  such of t h e  grounds of appeal  a s  are i d e n t i c a l  i n  t ho  case  of 

a l l  t he  a p p l i c m t s .  



&gduction and use of fire-- "witm the prison" 

It was submit$.e,d a n  behalf of all the epplicants other than the 

first-named applicant that there was either no evidence, or no sufficient 

evidence ,  t o  justify the findings by the Courts of ' k i a l  that the 

agplicants produced or used fire-anns 

"within the prison a t  C r u m l h  Road, Belfast .... in the course 
of (their) escape from the custody of J a b  *rapla the person 

in uharge of the s a i d  Prison, fl 
- 

A number of prison of f icers  gave evidence a t  t h e  t w o  t r i a l s  aa to the 

sequence of events ins ide  the prison on the afternoon of June loth,  1981. 

In addi t ion ,  eridenco was given by members of the R*U*Cm who exchanged 

shots with some of those who were esasping in the public road outside the 

It was clearly open to the Court of Trial in each inatance t o  prison. 

reach the followinl5 conclusions of fac t  derived from the evidence. (For 

convenience, thp a p p l & c w t s  are referred to by tbcLr a q - m n e  j.n t h i s  

purt of the judgment). 

~t about 3 p.m. on that afternoon, a number of peraans who w e r e  then 

i n  austody in the prison, inc lud iw Campbell ,  man and idagee, were 

escorted to the v i s i t i n g  area of the prison for  the purpose of receivi% 

professiorial v i a i t e  in the interview roams there provided from t h e i r  



s o l i c i t o r s .  Ylhile they  were i n  the  v i s i t i n g  a r e a ,  Magee produoed a 

small hand gun, which appeared t o  one of t ha  o f f i c e r s  t o  be a n  autometic 

weapon, and said t o  t h e  o f f i c e r :  g g t h a t ' s  a s  f a r  a s  you ' re  going,  s t a y  

where you f..... w e l l  are".  Campbell a l s o  produced a smal l  hand gun a t  

t h i s  s t a g e ,  which seecued t o  one of t he  o f f i c e r s  t o  be a .22 automatic and 

t o  ano the r  t o  be u Vialther. Magee and Campbell then  o rdered  o r  pushed 

some of t he  o f f i c e r s  i n t o  what was c a l l e d  a "holding-room" where they 

were locked wi th  t h e  s o l i c i t o r o  who had come t o  in te rv iew t h e  p r i soners .  

ltlagee then r e l e u s e d  Sloan, h s c o  and JhcKee from ano the r  holding-room. 

Campbell, w a n  and two o t h e r  p r i sone r s  then  went i n t o  an o f f i c e  where two 

of the p r i s o n  o f f i c e r s  were a t t e n d i n g  t o  va r i ous  du t i e s .  Campbell he ld  

t he  gua which he had produced t o  t h e  head of one of t h e  p r i son  o f f i c e r s  

and t o l d  him hc was t a k i n g  him as  a hostage.  He t hen  pul led  t b e  s l i d e  of 

t h e  gun back so  %hut  i t  would be i n  t h e  f i r i n g  pos i t i on .  Campbell then 

proceeded t o  p u l l  t h i s  o f f i c e r  a c r o s s  tho  room. V~hen t h e  o f f i c e r  sought 

t o  r e v i s t  by h i t t i n g  him with his baton,  he was f e l l e d  t o  t h e  ground with 

a blow s t r u c k  from behind. A number of people then  kicked h i m  while he 

was on the  ground, two of them being i d e n t i f i e d  a s  &an and Ca~npbell. 

Sloan and &Kce then  came i n t o  t he  room, pu l led  one of the  o f f i c e r s  away 

from the  t e lephoce  where he was endeavouring t o  c a l l  f o r  a s s i s t a n c e  and pul 



him into the holding-room. 

M n &  the course ol" these events, a number of the prisoners, 

including man and k'usco , removed various it ems of the off ic era  equipment 

such a8 tunics, batons and caps and domed or carried them. me party 

then made its way across a oouxtyard t o  an area known as the "air-lockn 

which separated the inner snd outer gates of the ~rison. It was led by 

zoan  who was dressed in c i v i l i a n  clothes.  At the outer gate  of the 

a i r - l o c k ,  he produced what appeared t o  tho o f f i c e r  on duty t o  be a coppe r  

d i s c  of n type normally required to be produaed by s o l i c i t o r s  when making 

professional v i s i t s  t o  the prison.  'he o f f  i c c r ,  recognised him 

as a pr i sone r  and refused t o  open the gates.  A t  that stage, however, 

he felt sanebody p u t t i n g  who+ aeerned t o  him t o  be a gun t o  his back, 

t ~ p n e d  axoulld and saw t h a t  if was wan,  who said something like : Itdon' t 

make a rioise'', Magee at this stnee entered an o f f i c e  off  the air-lock 

area and smashed the windows of the door in. Campbell then followed him 

into the o f f i c e  ipruduoed what appeared t o  be a firs-arm and t o l d  the 

o f f i c e r  in the o f f i c e ,  who was about t o  activate the alarm, that "if he 

touched thz alarm, h~ was dead. '* lhsc o was a l s o  seen a t  this stage by 

one of the o f f i c c r s ,  breaking the &lass in the off ice  door with o baton he 

OPC of the officers in this  area produced h i s  bato~ and 



motltlt~od t o  s t r i k u  t h r e e  of t h e  escaping p r i soners .  He was t hen  t o l d  by 

Uagee, whom he deocr ibed a s  ca r ry ing  u Q l t h e r  p i s t o l ,  t o  g e t  back o r  "he 

would blow my head off  ". All t h e  p r i s o n e r s  then made t h e i r  way out 

through t h e  o u t e r  g a t e  of t h e  a i r - l o c k  on t o  Crurnlin Road, fol lowed by one 

of t h e  o f f i c e r s .  The group of escaping p r i sone r s  orossed t h e  road and 

en t e r ed  a c a r  park on t h e  opposi te  s i d e ;  and,  as he was g e t t i n g  o v e r  tho 

wal l  of t he  c a r  p a r k ,  Campbell turned around and s t a r t e d  t o  f i r e  a t  t h e  

pursuing p r i son  o f f i c e r .  

Yiithin a m a t t e r  of seconds ,  a p o l i c e  c a r  con t a in ing  t h r ee  members of 

the  R . U . C .  which happened t o  be i n  t he  v i c i n i t y  a r r i vod  a t  t h e  scone,  

wi~t.~.eupon sho t  v u:ere d ischarged a t  i t s  occupants  f  roln t h e  d i r e c t i o n  of the 

c a r  park by two persons ,  one of whom was dressed  i n  a p r i son  o f f i c e r ' s  

u i o r  The pcrsonv who f i r e d  the  shots  were i d e n t i f i e d  by t he  H . U . C .  

members a s  Ryan and NcKee. 

]{one of thc  a p p l i c a n t s  .gave ally evidence i n  r e l a t i o n  t o  any of these  

mat tcrs. 

It v~gs s u b ~ i t t c d  i n  suppor t  o f  t h i s  ground t h a t  t h e  evidence could 

not  have s r t t i s f i e d  tha  c o u r t  of  t r i a l  beyond reasonable  doubt t h a t  t h e  

guns produced by c e r t a i n  of  the  Q p p l i c a n t s  w i th in  t he  p r i son  wcre " f i r e -  

anns1' wi th in  the  cleaning of the  rc leval l t  s t a t u t e s  a s  d i s t i n c t  from toy o r  
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i m i t a t i o n  weapons. The Court i s  s a t i s f i e d  t h a t ,  having regard  t o  t he  

d e s c r i p t i o n s  of the weapons ~ i v c n  by the var ious  p r i son  o f f i c e r s ,  t h e  

manner i n  which they sere uned by t he  a p p l i c a n t s  concerned and t h e  

l a n ~ u n g e  used by the  a p p l i c a n t s  toviards t he  o f f i c e r s ,  t h e r e  vras ample 

evidence which j u s t i f i e d  t he  Court of T r i a l  i n  each i n s t a n c e  i n  reaching 

a conc lus ion  beyond reasonable  doubt t h a t  t he  weapona used were i n  f a c t  

fire-arms and no t  toy  o r  i m i t a t i o n  weapons. 

It via8 f u r t h e r  submitted, i n  support  of t h i s  ground, t h a t ,  i n  t h e  

ca se  of Sloun, h s c o  and IdcKee, t h e r e  was no evidence of t h e i r  having a t  

any s tage  produced f i re -a rms  w i th in  t h e  p r i son .  

The Cowt of Trial i n  each case  came t o  t h e  conclusion t h a t  the  

escape was t h e  r e s u l t  of a concer ted plan t o  which each of t h e  app l i can t s  

was a pa r ty ;  and t h a t  i t  was p a r t  of t h e  p lan  t h a t  weapons in t roduced 

i n t o  t he  p r i son  should be used t o  coerce  p r iaon  o f f i c e r s  t o  permit t he  

escape and t o  prevent t h e  apprehension of t h e  a p p l i c a n t s  when they had 

l e f t  t h e  prison.  The Court i s  s a t i s f i e d  that t h e r e  was ample evidence 

which j u s t i f i e d  t h e  Court of T r i a l  in each ca se  i n  a r r i v i n g  a t  t h i s  

conclueion.  The Court of likiol i n  each ca se  having thus  found, on 

evidenco s l l ick  f u l l y  justified the  f i n d i n g  t h a t  the  product ion and use of 

t he  guns was pa r t  of a comon design \vas e n t i t l e d ,  i n  t he  v i e w  of the Court, 
I 



t o  conv i c t  each o f  thc a p p l i c a n t s  in r e s p e c t  of t h e s e  coun t s ,  whether 

o r  no t  they were shown t o  have a c t u a l l y  produced o r  used t he  guns. Even 

if the  Court of 'Prial had coii~o t o  the  conc lus ion  i n  t he  c a s e  of m y  of the 

a p p l i c a n t s ,  t a k i n g  t h e  view of the  evidence most favourable  t o  him, t h a t  

he had merely jo ined i n  t h e  escape v:ithout having been invo lved  i n  t he  

ctdvarlce planning,  tho evidence would s t i l l ,  in t h e  view of the  Court ,  

have  j u s t i f i e d  his convic t ion .  F r o m  t h e  moment each of t h e  a p p l i c a n t s  

proceeded t o  a s s i s t  i n  the  execut ion of t h e  pre-arranged p lan ,  he a l s o  

became c r i a ~ i n a l l y  r c spons ib l e  f o r  the  product ion and use  of t h e  weapons 

v:hich viare an e s s e n t i a l  f e a t u r e  of t h a t  plan. 

The Court rejects t h e  subt;rissions advtlncod i n  suppor t  of t h i s  ground 

v:hich t h e r e f o r e  fails. 

SHWi'll4G VIITH l1$l'dN1l' TO WcSLYT ANia$I 

11; was submitted t h a t ,  i n  the ca se  of t h e  f i r s t ,  second and sixth- 

named o p p l i c a ~ l t s ,  the  ev ide~ l ce  of  i d e n t i f i c a t i o n  g iven  a t  the  t r i a l s  was 

not such a s  could  have s a t i s f i e d  t he  Court of Trial beyond reasonable  

doubt that the  a p p l i c a n t s  had i n  f a c t  used fire-arms outs ide  t h e  p r i s o n  

v : i t i ~  i n t e n t  t o  resist a r r e s t .  It was f u r t h e r  submit ted ,  on behalf of 

t h e  r c m s i n i r ~  cpp l i c t rn to ,  t h a t  t h e r e  was no evidence i n  t h e i r  case  of t h e i r  

hsvin;; actually used f ire-ol-~nu ou to idc  the  p r i son ,  



I n  tllc case of thc f i r s t ,  sccor~d and s i x t h  named app l i can t s ,  the  

Court of T r i a l  i n  coch c a s e  ccprcssly  r e f e r r e d  t o  the  neces s i ty  t o  

exerc i se  cau t ion  i n  r e spec t  of such evidellcc i n  accordance with the 

p r inc ip l e  l a i d  down by the  Suprerue Court i n  B c  PeoDle ( ~ t t o ~ ~ e ~  G e n e r a  

-v- (No. 2) ((1963) 1.H. 33). The Court i s  s a t i s f i e d  t h a t ,  i n  each 

case ,  the Court of T r i a l  was f u l l y  en t i t l ed ,v th i l e  bearing i n  mind the 

necess i ty  of cau t ion  i n  such cases ,  t o  a c t  upon theevidenced i d e n t i f i c a t i o n  

i n  convic t ing  the  a p p l i c a n t s  concerned. 

The Court i s  f u r t h e r  s a t i s f i e d  t h a t ,  t h e  Court of T r i a l  having come 

t o  the  conclusion i n  each case t h a t  c e r t a i n  of the  app l i can t s ,  being 

persons concerned i n  the escape,  had shot  a t  one of the  pursuing o f f i ce r s  

a;~d a t  one of the  H . U . C .  o f f i c e r s  with tho  i n t e n t i o n  of r e s i s t i n g  a r r e s t ,  

nus f u r t h e r  e n t i t l e d  t o  concludo that  these  s h o t s  a l s o  f i r e d  a s  purt  

of the  cotnnlon design nlroady r e f e r r e d  t o  of e f f e c t i n g  an escape from the  

prison. It fol lows that, i n  t he  cuso of a l l  of the  app l i can t s  who are  

shown t o  have a s s i s t e d  i n  the exeoution of that aommon design, the  Court 

was e n t i t l e d  t o  convic t  each of the  app l i can t s  i n  respec t  of the  count o f  

G ~ O O ~ ~ I ~ ( S  with i n t e n t  t o  prevent lawful  apprehension. 

The Court r e j e c t s  the  sub~niss ions advanced i n  support  of t h i s  ground 

which theraf  ore f a i l s .  



It wufi s u b r ~ u t t e d  on behalf of etch of tho  oppl icr tn ts  t h n t  the 

respondent had f z i l e d  t o  e s t a b l i s h  t h a t  t he  a p p l i c a n t s  had been i n  l awfu l  

cur;f ody a t  the t i ~ u u  o f  t h e i r  escltpe frorn Crurnlin Road Prison and t h n t  the  

Court of T r i a l  i n  euch c a s e  had e r r e d  i n  h o l d i w  t h a t  he had done so. 

On each t r i a l  t ho  prosocut ion acoepted t h a t  i t  was r equ i r ed  t o  prove 

the  lavtfulness of t h e  custody of each of t he  accused on t h e  occas ion  on 

which euch escaped  from prison. It sought t o  do 90 i n  the fo l lowing  way. 

I n  each case  t h e r e  was produced an a u t h e n t i c a t e d  copy of t h e  k g i s t r a t e ' s  

Court Order Book c o n t a i n i n g  the  o rde r  of t h e  Jdag i s t ra to  ( o r  a s s i s t a n t  

iririZistrzte) re turnin( ;  t h e  accused f o r  t r i a l  t o  t he  Be l fas t  Crown Court, 

To p r o v e  t h e  o r d e r s  i n  each c a s e  t h e  p rosecu t ion  r e l i e d  on the  provis ions  

of a. 7 of the  La\?, of ~ v i d c n c e  Afuerldinunt Act, 1851 and submitted t h a t  t he  

auti lcnticatc-d copy of the  o rde r  s igned  by t h e  person \rho made i t  vras 

s u f f i c i e n t  evidence by v i r t u e  of t hc  1851 Act of t h e  making of t h e  order. 

The prosecu t ion  t hen  producod t h o  Warrants of Committal i n  each case  and 

proved them by t he  o r a l  evidence of t ho  o f f i c i a l  who s igned t he  warrant. 

I n  each t r i a l  evidence vtus g iven by Mr. Viilliarn &Collum Q. C, a 

metuber of t h e  ihr of I ior thern  I r e l a n d  of 26 yea r s '  s tanding.  I n  respec t  

of each of the accused,  he exprcsoed t h e  op in ion  t h a t . t h e  o r d e r s  and 



r warrants  were v a l i d  o r d e r s  and warrants under t h e  laws of Northern I r e l and  

and t h a t  under those  laws such warrants  j u s t i f i e d  t h e  de t en t i on  i n  Cnunlia 

Rood P r i son  of euch of tho accused on t h e  day of h i s  escape. In each 

t r i a l  his opin ion  css chal lenged by counsel  f o r  each of t he  accused and i t  
IFR 

vras suggested t o  him t h a t  i t  vlas v;rong f o r  a number of d i f f e r e n t  reasons. 

He did  not  accept  any of the  ma t t e r s  put t o  him and maintained h i s  

evidence that cech accused wns,accordin& t o  t h e  law of Northern I r e l a n d  i n  
/ 

lawful  custody a t  t h e  time of h i s  oscape. The Court of Trial of each of  

t h e  accused he ld  (a) that  i t  should decide t h e  lavifulness of t h e  custody of 

each of the  accused according t o  the  law of Northern I r e l a n d ,  (b) t h a t  the 

law of 1iorthern I r e l a n d  was u ques t ion  of f a c t  t o  be nscertair icd by the  

evidcnce  of  a n  cxpc r t  vritncss itnd ( c )  tiiut JJr. I~lcCollu~n was an exper t  

witness whose opinioli on the  law tho c o u r t  should accept. A s  no 

1"" 
evidcnce t o  c o n t r a d i c t  t he  opinion of  l'-lr. dcCollwn vrnn given i n  e i t h e r  

t r i a l ,  t h e  c o u r t  on each t r i a l  concluded t h a t  t he  prosecut ion had 

eut;c?bl ished beyond a reasonable  doubt t h a t  each of the accused was i n  

1av:ful custody u t the time of  h i s  escape. 

This Court cons ide r s  t h a t  t h e  Courts  of T r i z l  i n  a l l  t he se  c a s e s  

c o r r e c t l y  approached t he  quosfion of t h e  l awfu lness  of t he  accused ' s  

custody a t  the t ' i r l ~ i .  of Ilia cocupe, I t  wnu not  f o r  t h e  Courts  of T r i a l ,  
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j u s t  u s  i t  i s  not now f o r  this c o u r t ,  t o  a s c e r t a i n  f o r  i t s e l f  what the 

law i n  Northern Ire land  i s  r e l a t i n g  t o  t h c  custody of p r i sone r s  who have 

been r e tu rned  f o r  t r i a l  and who a r e  i n  cus tody pending their t r i a l ,  o r  t o  

cons ide r  f o r  i t n c l f  t h e  l e g a l  e f f e c t  of war ran t s  i s sued  Tor t h e  custody of 

such p r i soners .  These a r e  ma t t e r s  which must be proved by an expe r t  on 

t he  law of Northern I r e l and .  I n  each t r i a l  t h e  c o u r t  accep ted  t h a t  

Lir. IJoCollwn vras an expe r t  wi tness  and t h a t  t h e  lavr of Northern I r e l a n d  

was as s t a t e d  by hia. In t h e  opinion of t h i s  c o u r t ,  tho Courts  of Trial 

were f u l l y  e n t i t l e d  t o  reach  t h i s  conc lus ion  and no s a t i s f a c t o r y  

arguments have been advanced t o  t h i s  c o u r t  as t o  why Idr. ldcCollum should 

n o t  have been accep ted  as on expe r t  aitness. 

The p o s i t i o n  might well  have been d i f f c r e n t  had t he  defence been i n  

u p o s i t i o n  t o  adduce cxyer t  evidence t o  e s t a b l i s h  t h a t  t he  opinion 09 

Idr. kCo l lum was wrong. I n  t h i s  comc?ct ion it is t;o be noted t h a t  a t  

the first t r i a l  no cvidolice was adduced by tho defence and no a p p l i c a t i o n  

t o  ad journ  t h e  h c a r i w  t o  o b t a i n  such evidence vrss made. A t  t h e  second 

t r i a l ,  counsel  f o r  t h e  accused had a v a i l a b l e  i n  Court t o  the13 (as the 

t r a n s c r i p t  of t h e  t r i n l  discloses and a s  t h i s  Court has been informed) a 

laayer from Northern I r e l a n d ,  but he was not c a l l e d  a s  a wi tness  f o r  t h e  

defence t o  r e b u t  tlr IdcCollum' o conclus ions .  



In the  course  of t h e i r  aubrnissiona t o  t h i s  Court,  Counsel f o r  the  

oppl icunt  ndvnt~ccd a number of ureutncnts t o  support  t h e  con t en t i on  (a) 

t h a t  the warran ts  under which each of tho accused was he ld  i n  Crumlin 

Hosd Pr i son  !sere i n v a l i d  and (b) t h a t  i n  any event the  war ran t s  were 

spent  when each of t h e  accused was a r r a igned  before the Crown Court i n  
t 

Belfast so that they  were no longer  i n  custody under thern. The Court 

does not  propose t o  exarfiine these  subniss ions  in any d e t a i l  because i t  

be l ieves  t ha t  they are  fundataentally Plavied. A l l  t he  po in t s  r a i s e d  in 

t h i s  Court ac re  pu t  t o  !dr kkCollum who, a s  hi33 a l ready  been pointed ou t ,  

maintained that t he  war ran t s  were p e r f e c t l y  v a l i d ,  that each of t h e  accused 

was i n  custody under them when the  evcnpc took place and t h a t  none of the  

v ~ n r r a n t s  1~33 spent .  Once the  Court of t r i a l  has accepted t h i s  witness as 

an exper t  wi tness  and t h a t  the low of Northorn I r e l a n d  and the  effect of t h  

warrants  was a s  stated by him, i t  i s  no t  f o r  t h i s  Court t o  go behind t h a t  

o v i d e ~ ~ c e  and t o  corlvtruc the vmrrant o r  t h e  laws r e l a t i n g  t o  i t  o r  the 

accused ' s  custody. Essentially these  a r c  tnat ters  of f a c t  f o r  the  Court 

o f  fri:ll i n  each case ,  and i n  each case  the Court of T r i a l  has found 

ccrtci: l  f a c t s  on cvidr-?nce on which i t  won, e n t i t l e d  t o  ac t .  T h i s  c o u r t  

i s  t h e r e f o r e  s a t i s f i e d  t h a t  t h e r e  are no &rounds f o r  t he  sub~nias ion  that 

t h e  Courts of T r i t ~ l  were wrong i n  holdin& that tha oustody of the  accusod 



was l n v ~ f u l  uccordirq  t o  t he  luw of Northern I r e l and .  

The cotlclusion 0s' the  ~ u r t s  of Trial a s  t o  t he  lawfulness  of the 

custody of each of t h e  accused i s  chal lenged on anoth2r  ground. It i s  

L 

urged thnt; tilo y r~osccu t ion  f a i l e d  t o  e s t a b l i s h  by proper proof tho orders  

made by the  mag i s t r a t e s  i n  each case  as  i t  had i n a o r r e c t l y  relied on s. 7 

of the Evidence Act, 1851 t o  prove them. The prosecu t ion ,  i t  vras s a i d ,  

should have e s t a b l i s h e d  by evidence t h a t  tho magis t ra te  ( o r  assistant 

magis t ra te )  v:ho a u t h e n t i c a t e d  t h e  copy documants was a "judgem and t h n t  i n  

t h e  absence of such proof tho au then t i ca t ed  copy was worthless .  

T h i s  sub;ois:;ion, i n  thc opinion of t h i s  Court i s  based on a 

P' 
~ n i s i n f e r p r e t s t i o n  of s e c t i o n  7. This s e c t i o n  grovidos i n t e r  alia, t h a t ,  

where a judge of a c o u r t  which has  no s e a l  a u t h e n t i c a t e s  a document 

p u r s u a n t  to  its provisions by rneans of hi.:; s i g n a t u r e ,  he i a  required t o  

a t t a c h  t o  h i s  s i g n a t u r e  n s ta tement  i n  wr i t i ng  t h a t  t h e  c o u r t  of v~hich he 

i s  judge hss no seal.  This was done i n  each case  i n  t he  present  

proceedings. h c h  doeutnent put i n  evidence was s igned and follovring the 

s i z n a t u r e  the  document bo re  the  words: 

llSizncd pursuurlt t o  s e c t i o n  7 of t h e  Lhidence Act, 1851 
by me a Resident & g i s t r a t e  of  
t h e  P e t t y  Sess ions  Court f o r  t he  City of h l f a s t  and 1 
hereby o t o t e  that t h o  said p e t t y  Sessions Court of vrhich 
I ola n judgc h a s  no :;calm. 

r" k c t i o n  7 of t h o  Act of 1851 goes on to provide t h a t  tho uu then t ica ted  



copy s h a l l  

"be a d ~ a i t t c d  i n  c v i d e ~ ~ c o  i n  cvory case i n  which t h e  original 
docuoznt could have been received i n  evidence without any 
proof of the scaL where tho s e a l  is necessary o r  of the  
s i g n a t u r e ,  o r  of the t r u t h  of t he  s ta tement  a t t ached  t h e r e t o ,  
vrhere such s i g n a t u r e  and s ta tement  a r e  necessa ry ,  or  of t he  
j u d i c i a l  c h a r a c t e r  of the  person appear ins  t o  have m d e  such 
s i z n a t u r e  and s tateracat ". 

It i s  c l e a r  from this s e c t i o n  t h a t  t h e  p rosecu t ion  need not prove the  

" j u d i c i a l  chsracteru of t h e  person who s igned and au then t i ca t ed  each of 

the documents adduced i n  evidence and t h a t  i t  was not necessary to prove 

t h a t  t h e  mag i s t r a t e  ( o r  the  c lss ls tnnt  magis t ra te )  was a judge. I n  t he  

opinion ol this Court ,  thcse au then t i ca t ed  documents were proper ly  

rcccived i n  and acted upon by the c o u r t s  of t r i a l .  

I n  a d d i t i o n  t o  u rg ing  t h a t  t he  custody of the  app l i can t  was urdsvtful 

under tht? laq<; of  Liortharn I r e l a n d ,  i t  suggested t h a t  t he  Courts of 

T r i a l  should have considorcd,  and t h a t  t h i s  Court should now cons ider ,  the 

accused ' s  custody i n  the  l i g h t  of s t andards  which according t o  t he  law of 

t h i s  j u r i s d i c t i o n  should be app l i ed  i n  criminal proceedings. It was 

claimed thit , if such standtirds were app l i ed ,  t h e  Court would decide t ha t  

t he  uccusod's custody was i l legal. .  

I n  support  of t h i s  p ropos i t ion  r e f e r ence  was made t o  a pavsage i n  the 

j u d g m e n t  of  the Supl-cme Court i n  111 the  Mat ter  of 

J J u r i s d i c t i o n )  Bi l l ,  1975 ((1977) I.i{. 129) .  The Court i n  t ha t  case 
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c o r l s i d c r e d  urgumentu a g a i n s t  t he  c o n s t i t u t i o n a l i t y  of the  Bill urged by 

counsel  ass iened  by the  c o u r t  t o  oppose i t .  One of these  cen t e r ed  on 

the  p rov is ions  of s.  11 by v i r t u e  of which l e t t e r s  of reques t  could be 

s e t l t  by u court; in t h i s  j u r i s d i c t i o n  Lo tho Lord Chief Justice of Uorthern 

I r e l a n d  f o r  t h e  pu rpose  of ob ta in ing  t h e  evidence of a wi tness  i n  Northern 

I r e l a n d ,  f o r  a  t r i a l  i n  t h i s  j u r i s d i c t i o n ,  In t h e  course  of h i s  judgment 

t he  Chief J u s t i c e  ( a t  pp 157/158) o b s e r v e d  t h a t  t ho  presumption based on 

t he  Cons t i t u t i on  that  a l l  proceedin(:s , procedures,  d i s c r e t i o n s  and 

ad jud i ca t i ons  would be c a r r i e d  out  i n  accordance wi th  t h e  p r i n c i p l e s  of 

c o n s t i t u t i o r ~ a l  j u s t i c e  d id  not apply t o  procedures t a k i w  place outs ide  the 

S t a t e  by pcrsons  who have no o b l i g a t i o n  t o  uphold t h e  Consti.t;ution; but he 

added  that tho a b n i s s i b i 1 i . t ~  of any s ta tement  taken i n  pursuut~cc of the  

l e t t e r s  or" requcs t r e ~ n n i n e d  comple t f2ly wi th in  t h e  j u r i s d i c t i o n  of our  

c a u r t s .  

It is clear t h a t  n e i t h e r  t h i s  passage nor  any o t h e r  pa r t  of the 

j u d ~ n ~ n t  of t he  Suprema Court i s  an a u t h o r i t y  f o r  the argument which i s  

110~ ;  urged on t h i s  Court. The Chief J u u ~ i c e  was dea l ing  a i t h  t h e  powers 

or' !;he Courts durin~ u trial in t h i s  j u r i s d i c t i o n  i n  r e l a t i o n  t o  t he  

evidence or' n vritness vrho~e testimony had been taken i n  Norther11 I re land .  

'The p o i n t  now r a i s e d  is an cntirely d i f r c r e n t  o n o ;  nainely ghethor  i n  
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ad judicu t i ne  on t h e  larvfulness of an sc t i n  Northorn I r e l a n d  (i. e., in. 

t h i s  case ,  t he  l awfu lness  of t h e  accused ' s  custody) t h e  Courts  here can 

decide thnt the  act  i s  u n l a ~ l f u l  i T  i t  docs not  accord wi th  our  laws 

( c o n s t i t u t i o n a l  o r  o therwise) .  As t o  t h e  r i g h t s  vihich I r i s h  citizens a r e  

granted by t h e  Cons t i t u t i on ,  the judgment of t he  Supreme Court makes i t  

c l e a r  t h a t  the r i g h t  t o  o b t a i n  " c o n s t i t u t i o n a l  jus t i ce1 '  from t r i b u n a l s  

( j u d i c i a l  and non- jud ic ia l )  i s  a r i g h t  which does not  extend t o  t r i b u n a l s  

e s t a b l i s h e d  o u t s i d e  t he  j u r i s d i c t i . o u  of t h e  s t a t e .  The lawfu lness  o f  

the  custody i r i  1:ortherrr Irelarid of  ctn I r i s h  citizen cannot t he r e fo re  be 

in~pugncd by r e f e r ence  to n non-exis tent  r i g h t .  The conclusions  of the  

Sbprcne Court w i t h  r e g a r d  t o  the r i g h t  t o  c o n s t i t u t i o n a l  j u s t i c e  apply 

w i t h  e q u a l  f o r c e  t o  any of the  other ~ u l s p e c i f i e d  peruonal rights which on 

nccused person may enjoy by v i r t u e  of A r t i c l e  40 (3 )  of t he  Cons t i t u t i on  

i n  r e l a t i o n  t o  c r i l ~ i i n a l  proceedings i n  t h i s  S l a t e .  As t o  r i g h t s  

conferred by s t a t u t e ,  i t  is obvious t h n t  the  l a m  of Northern I r e l a n d  i n  

r e l a t i o n  t o  t h e  trial of o f fences  a r e  d i f f e r e n t  t o  t h e  laws of t h i s  State. 

It v;ould l e n d  t o  a r e s u l t  m a ~ l i f e s t l y  con t r a ry  t o  t h e  intentions of the  

Oi resch tus  if the Cour ts  he re  were r cqu i r cd  t o ' f i n d  t h t  a person ~':lho 

L ' S C L I ~ C ~  from 8 ctlstody which under the law of Northcrn I r e l a n d  vdas 

p c r f c c t l y  1 ~ ~ 2 1  had comrriittcd no  offellce under the 1976 ~ c t  because the  



custody i n  ques t i on  f a i l e d  t o  coclply with the  s t a t u t o r y  laws of t h i s  

S ta te .  As t o  r i g h t s  g ran ted  by t ho  comnlon low, aga in  the Court i s  of the 

opinion t h a t  t he  1976 Act does not  r e q u i r e  the c o u r t s  t o  determine the  

l swfu lne s s  of t h e  custody i n  I jorthern I r e l a n d  of an accused person by 

ref erelice t o  common law p r i n c i p l e s  which ope ra t e  i n  t h i s  j u r i s d i c  tiou. 

Les t  t h e r e  be any misunderstanding occasioned by the views which 

have j u s t  been cxprossed,  t he  Court should make i t  c l e a r  that the only 

i r r e g u l e r i t y  which Iir IdcColluni ncceptcd hsd occurred u:as thn.1; in t h e  

printed form o f  t h e  wilrr.alil; used. i n  euch c u m  a ref ercnce was rnade t o  

mles of C o u r t  v:hict: had beel: arr~snded and were no l o w e r  i n  fo rce .  \'lhilst 

i t  i s  r io t  necessary for this Court t o  express ul?y concluded v i e w  on t he  

? o i n t ,  if; should  be pointed out t h a t  no a u t h o r i t y  was c i t e d  t o  show t h a t  if 

the la\;fulr~css oi n custody was being chctllenged i n  t h i s  j u r i s d i ~ t i o n  such 

a n  i r r e g u l a r i t y  would r ende r  an otherwise  l awfu l  cuo tody illegal. 

I n  the  second t r i a l ,  i t  le)or; o u b ~ u i t t c d  t h a t  the provecution had 

f a i l e d  t o  establish t h a t  t h e  accused ' s  cus tody was lawful  because (a) the  

conse!lt o f  thc D i r e c t o r  of fub1i.c Pro:-;ecutions of Northern I r e l a n d  was 

r e q u i r e d  b e f o r e  the  accused were charzed v ~ i t h  t h e  offences with which they 

viere on trial i n  l lor thern  I r e l a n d  and ( b )  no evidence t h a t  this consent  

had beer: s o u g h t  alld obta ined  wtis 1;iven t o  t h e  c o u r t  of T r i a l  vthen tho 



yroso~ut:iori' s case had c D I I C ~ U ~ L L ~ .  l h r i n g  the sccond t r i c l  , Mr Mc Collum 

was questioned on this poin t  and expressed the op in ion ,  on which t h e  

Court of T r i a l  was f r e e  t o  a c t  in t h e  absence o f  con t r a ry  evideuce,  tht 

t h e  law of Iqortkcrn I r e l a n d  d i d  no t  r e q u i r e  the  consent of the  Di rec tor  

o f  Publ i c  Prosecu t ions  t o  t he  charges pre fe r r ed  a g a i n s t  the accused. 

This po in t  t h e r e f o r e  f a i l s .  I n  a d d i t i o n ,  i t  should be s a i d  that once 

t he  prosecut ion had e s t a b l i s h e d  t h a t  the  accused were in custody under a 

v a l i d  warrant it not r equ i r ed  i n  a d d i t i o n  t o  adduce evidence r e l a t i n g  

t o  t h e  conscnt  of t h e  Lrircctor of h b l i c  L'rosecutions. 

The Court  i s  of t h e  opirlion t he r e fo r5  t h a t  t h e  c o u r t s  o f  t r i a l  

c o r r e c t l y  concluded t h a t  each of t he  accused was i n  l awfu l  custody a t  the  

t i a l e  of his escupc. 

'Phu Court r e j e c t s  t he  submissions advanced i n  support  of t h i s  ground 

. 
ahich t he r e fo re  foils. 

The adeauacv of t h e  Indic tment  

Ground 4 of t h e  Notice of  Appeal of  ldichael &an claimed t h a t  Fn 

r e l a t i o n  t o  Count No. 7 on t h e  indic tment  ( t he  count r e l a t i n g  t o  escapo 

from l awfu l  custody) t h e  Specia l  Criminal Court had misd i rec ted  i t s e l f  

i t 1  convic t ing  the  a p p l i c a n t ;  Ground 5 claimed t h a t  counts  9 ,  10, 11 and 



12 ( a l l  f i rea rm of fences )  did no t  d i s c l o s e  any of fence ;  and Ground 6 

claimed t h a t  t he se  Counts (as wel l  2s Count 7) were de fec t i ve  as being 

con t r a ry  t o  t h e  p rov i s ions  of s .  4 of t he  Criminal J u s t i c e  Act, 1924 and 

because they failed t o  comply with t h e  Indic tment  Rules scheduled t o  the  

)\ct, iqone of t h e  o t h e r  n o t i c e s  of nppoal s p e c i f i c a l l y  chal lenged the  

convic t ions  on t h e  ground o f  a de fec t  i n  the ind ic tments  but  t h e  Court 

\.rill proceed on the assumption t h a t  a l l  the a p p l i c a n t s  r e l y  on t h e  

grounds r a i sed  on behalf  of lrlichael Ivan and wish t o  adopt t h e  arguments 

urged i n  support  of  them. 

A s p e c i f i c  po in t  a r i s i n g  i n  r e l a t i o n  t o  Count 7 concerns t h e  

app l i cu t i on  o f  lilichael Q a n  otily and w i l l  be d e a l t  vrith l a t e r  i n  t h i s  

Judsn~orit. k i t h  regard  t o  t he  c lz im t h a t  t h e  c o u r t s  i n  t he  indic tment  

relating to  the f i r e a r m  of fences  d i s c l o s e  no of fence ,  and t h a t  they are 

d c f e c t i v c ,  i t  will assist i n  w1derr;tanding t h e  argument, and t h e  Cour t ' s  

conclusions  on i t ,  i f  r e f e r ence  i s  made t o  a s p e c i f i c  count. Count 9 of 

the Indic t w n t  p re f e r r ed  a g a i n s t  f4ichael  w a n  wao i n  t h e  fol lowing f orn 

"Jtn t enen t  of  Offence 

bloating wi th  i n t e n t  t o  prevent l awfu l  epprohension (being an 
offence s p e c i f i e d  i n  t h c  Schedule t o  the Criminal Law J u r i s d i c t i o n  
~ c t  19761, Contrary t o  Section 2 ( 1 )  of t he  s a i d  Act. 

P a r t i c u l a r s  of Offence 

Uichool Jer~les Ryan on the  10th  day of June 1902 at  



C r u m l i n  b a d ,  Bel f a s t  kiorthcrn I r e l a n d  sho t  a t  one Detect ive  
Constable Logan wi th  i n t e n t  t o  prevent his l awfu l  apprehension". 

Each of t h e  o t h e r  f i r e a rm counts  aga ino t  this app l i can t  were i n  a 

s i rn i l z r  form, and each of t he  counts  i n  the ind ic tments  a g a i n s t  t h e  o t h e r  

a p p l i c a n t s  were s i t n i l n r l y  d r a f t e d ,  t h a t  i s  t o  say, with o s ta tement  that  

the accused mas charged wi th  an offence c o n t r a r y  t o  s e c t i o n  2 ( 1 )  of the  

Act. 

It was submit ted t h a t  t h i s  Count d i d  n o t  disclose the c o m i s s i o n  of 

any of fence  because s e c t i o n  2 (1 )  of t h e  1976 Act d i d  not o r e a t e  any 

of fence ;  i t  merely confer red  j u r i s d i c t i o n  i n  r e s p e c t  of t he  o f fences  

s ?ec i f i ed  i n  t h e  Schedule. The Count, i t  was s a i d ,  should have charged 

the  accused wi th  an  of fence  i n  t h e  Schedule and r e f e r r e d  t o  the r e l evan t  

s t a t u t e  vrhich created i t .  

The Court cannot agree.  Seotion 2 ( 1 )  of t h e  Act reads  a s  follovrs: 

"i'lhere n person does i n  Northern I r e l a ~ l d  an a c t  that ,  if done i n  t he  
S t a t e ,  would c o r ~ s t i t u t a  un offence ~ p t ' c i f i t t d  i n  the  Schedule, he 
s h a l l  bc g u i l t y  of an offence and he s h a l l  be l i a b l e  on convic t ion  on 
ind ic t~ne~l t ;  t o  t h e  penal ty  t o  vrhich he would have been l i a b l e  i f  he 
had done the  a c t  i n  the  Sta te .  " 

Quite c l e a r l y  t h c  s e c t i o n  created a new offence,  namely, the  d o i w  

of an a c t  i n  Northern I r e l a n d  that i f  done i n  t h e  S to te  would c o n s t i t u t e  

an offence s p e c i f i e d  i n  t h e  Schedule and t h e  indic tment  complied viith I 

13.11~ 4 of thc  Indictment Rules by s t a t i n g  t h a t  t h e  offencc with vrhich the  1 
i 



accused was charged was cont ra ry  to  s e c t i o n  2 (1)  of the  1976 Act. 

I t  was a l s o  submit tod t h a t  t h i s  Count (and o the r s  s imi lar ly  draf ted)  

was defec t ive  i n  t h a t  i t  f a i l e d  t o  s t a t e  t h e  particular s e c t i o n  of  the 

Firearms Act which i t  was al leged  the accused had in f r inged  and i t  cas 

urged t h a t  this should have been done, fo l lov~ed  by a reference t o  s ec t ion  

2 of the 1976 Act. 

The Court cons iders  t h a t  t h i s  submission i s  a l s o  based on a misreading 

of t h e  sec t ion .  Sect ion 4 of t h e  1924 Act r e q u i r e s  that a statement of 

t h e  s p e c i f i c  offence with  which the  accused was charged should be contained 

i n  the indictment.  Thin was done end Rule 4 (3)  was complied with. 

The count a l s o  contained reasonable informat ion as to  the  na ture  of tho 

charge ahich t he  s e c t i o n  a l s o  requi red ,  and the  app l i can t s  i n  these  cases 

were correotly charged and given a11 the informat ion t h a t  was necessary t o  

in fo rm them of t he  case they had t o  meet. 

As h a s  been pointed out e a r l i e r  i n  t h i s  jud&ment, t hc re  was evidence 

on which the  Courts of Trial  could have concluded that each of the accused 

was involved i n  o concerted action which involved the use of firearms to 

escape from lawful  custody. It follows therefore  t h a t  each, whether he 

a c t u a l l y  had thc  f i r e a r m  i n  h i s  physical  possession o r  not;, could be 
I 

ciizrgcd as c p r i n c i p a l  i n  respect of  the  f i rcarm off erlces contained i n  



the  i nd i c t a t l i t .  I n  such cil'currrstences i t  was not  necessary ( a s  was 

submitted on behalf  of one of t he  accused before  t h i s  cou r t )  t o  charge 

an accused who had no t  phys ica l  possess ion of a vleapon a s  an a i d e r  and 

a b e t t o r ;  i n  t he  l i g h t  of t h e  evidence adduced a t  t h e  t r i a l  each app l ican t  

was cor rec  t l y  i nd i c t ed .  

~ l l  the  a p p l i c a n t s  wi th  the except ion of jtiichacl w a n  were charged 

tvith escaping from lawfu l  custody con t r a ry  t o  o e c t i o n  3 ( l ) ( a )  of t h e  

C r i r n i n a l  L3v1 ( J u r i s d i c t i o n )  Act, 1976. It i s  q u i t e  c l e a r  t h a t  t h a t  sub- 

paragraph of sub-sec t ion  (1)  of s e c t i o n  3 of t he  Act c r ea t ed  an offence 

tind t h a t  chc accused were correctly charged under i t .  X d i f f e r e n t  

s i t u a t i o n  a r o s e ,  hovrev~r,  i n  t he  case  of  idichael man, He wes charged 

w i t 1 1  I1Escnpe froin 1nv;ftll custody con-lirary t o  Sect ion 3 (1 )  (b) of the  

C r i a l i ~ c l l  Ley[ ( Jur* i sd io t ion)  Act, 1 9 7 6 ~ ~  A t  t h e  end of  the  p rosecu t ion l s  

case, C o w l s ~ l  f o r  the accused s p e c i f i c a l l y  asked whether o r  not  i t  was 

proposed t o  ornond the indic tment .  Counsel f o r  the  prosecu-tion s t a t e d  

t h a t  no such app l ic r t t ion  was being made, but  the next  dag sought l eave  t o  

amrid,  rc?l.yi?~,; 011 s e c t i o n  6 of t h e  192.1 As t. He pointed out t h a t  a 

m i s p r i ~ ~ t  h:~d o c c u r r o d  i n  tile indict:nc:rlt and,  an t he  offence was c rea t ed  

by sec t i o : ~  3 ( 1) (a)  of t h e  Act, the accused should have been c k r g e d  

tlnclcr subpural;rapl~ (3) and no t  under s u b p n r i ~ ~ r a p h  (b). Counsel for t he  



nccuscd objectod and t h e  cour t  refused the a p p l i c a t i o n  t o  amcr~d. It 

riona.t;hcleus c u n v i c  tod tihe uccu:ied of t h e  offence charged under this Count 

(Count 7) . 
The subniss ion  mode t o  this Court i n  r a l a t i o n  t o  this p a r t  of the 

case was f i r s t  t h a t  the  offerlce v ~ i t l l  which t h e  accused was charged was 

under s u b s s c t i o n  ( I )  (b) , which d i d  n o t  create an o f f  e w e ;  and second 

t h a t  if i t  d i d  c r e a t e  an ofience (of  a id ing  and abetting an escape from 

lawful custody) the indictment was d e f e c t i v e  i n  t h a t  inadequate 

p a r t i c u l a r s  of t h i s  off  enco wers given.  

I t  is c l e a r  that the afSencu of escaping f r o n  l awfu l  custody i n  

i ior fhern  I r e l and  i s  c r e a t e d  by sub-paragraph (a) of t he  subsec t ion  and 

t h z t  sub-paragraph (b) c rea t ed  no offence. It provides; i n t e r  alia, 

t h a t  a person i n  lavrful custody i n  Northern I r e l a n d  char~cd viith an 

offence  under tnc lavr of IJortllern Ireland which consists of acts  which if 

done i n  the  S t a t e  would c o n s t i t u t e  the siding and abetting of one of the 

oflcnccs ~ ~ a c i f i e d  i n  the  Schedule and v.'!lo escapes is g u i l t y  of an offence 

under sub- paragraph (a) . 
The Ibles in respect of irlclictrnents contained i n  the  P i r s t  Schedule 

t o  t h c  Criminal  Justice  c chill is t ro t ion )  A c t ,  '1924, p r o v i d e  t h a t  when t h e  

offence chr~rgad  is one c r e a t e d  by statute the indictment should contain  a 



reference t o  t h e  s e c t i o n  of the s t a t u t e  c rea t ing  the offence. It i s  

c l e a r ,  accordingly,  .that i t  was not necessary i n  d ru f  t i ng  the indictment 

i n  tho  present case t o  have spec i f i ed  i n  t h e  indictment e i t h e r  of the 

sub-paragraphs af sec t ion  3 (1) of t h e  Act;  but i n  a l l  these six cases tho 

draught sinan none t h e l e s s  decided t o  r e f e r  to  a specific sub- paragraph. 

I n  f i v e  of them, he c o r r e c t l y  r e fe r red  t o  sub-paragraph (a) of Soction 3 

( I ) ;  but i n  .the ciise of idichael Ryan a typographical e r r o r  occurred and 

as a r e s u l t  the ind ic  t~nunt con tu i~ ,~cd  a reference to  sub-paragraph 3 (1) (b) . 
However, the  accused vms not in any way misled by t h i c  e r ror .  He was well 

aware t h a t  he charged with t h e  offence of escaping from lawful custody 

i n  florthcrn I r e l and  (both t h e  c e r t i f i c a t e  of  the Respondent under sec t ion  

47 (2) of the 1939 Act and that of the Attorney General under Section 20 

of  the 1976 Act ande this c l e a r  and i n  f a c t  made no reference t o  e i t h e r  

of the sub-paragraphs of  tho  subsectiou).  It was indeed expressly 

admitted on his behalf a t  the t r i a l  t ha t  he had escaped from custody i n  

idorthern I re land .  His defence t h a t  the  prosecution had not 

c-strtblished t h a t  t h e  custody rvas lawful, a defence t h a t  was not i n  any 

way prajudiced by the e r r o r  i n  the  indictment. On the evidence before i t  

the Court of 'trial was e n t i t l e d  t o  hold (as i t  i n  f a c t  held) t h a t  the 

prosecution had e s t ab l i shed  fhc. lavifulness o f  the custody i n  Northern 



Ireland and to  have convicted the  accused of  an offence under t h e  section. 

The Court o f  Trial vtould have been within i t s  rights to have amended 

the  e r r o r  i n  the indictment but i n  fact, as has already been pointed out ,  

i t  did not do so. Nonetheless i t  convicted tho accused. The t r ansc r ip t  

makes i t  c l e a r  t h a t  the submission made on the  accused's behalf a t  t h i s  

t r i a l  was not t h a t  the indictment as unamended refer red  t o  a sub-paragraph 

of the sec t ion  which did not c rea te  an offence, but that it was defect ive 

i n  not containing adequate p a r t i c u l a r s  of the offence. The c o u r t  

apparent ly,  ac ted  on t h i s  i n t e r p r e t a t i o n  of the sub-paragraph but did not  

accept the sub~uission t h a t  inadequate p a r t i c u l a r s  or" tho offence had 

been given. 

This Court i s  s a t i s f i e d  t h a t ,  bearing i n  mind t h a t  on the evidence 

before  i t  t he  C o u t  of T r i a l  was f u l l y  entitled t o  convict the accused of 

all of fence urtdcr the s e c t i o n ,  t h a t  the typographical e r r o r  i n  the indictmelf 

d i d  not i n  u z ~  way prejudice the  accused, and t h a t  t h e  misunderstanding o f  

the  sec t ion  was contr ibuted t o  by the sub~nissions made on h i s  beha l f ,  t h i s  

i s  a proper cave t o  exercise i t s  powers under sec t ion  5 of t h e  Courts of 

Justice Act, 1928. This s ec t i on  provides t h a t  t h i s  Court may, 

no tn i t h s t and ing  t h a t  they are of opinion t h a t  a point r a i s e d  i n  an 

a p p e a l  clight be decided i n  f a v o u r  o f  an appe l lant ,  d i s m i s s  the appeal if 
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they cons ider  t h a t  no mi sc s r r i uee  of J u s t i c e  has a c t u a l l y  occurred, This 

i s  a power t o  be exe rc i s ed  only i n  excep t iona l  c i rcumstances ,  but  i t  i s  

c l e a r  t h a t  i n  t h i s  c a se  no miscar r iage  of j u s t i c e  has a c t u a l l y  occurred 

and t h a t  excep t iona l  circumstances e x i s t  vrhich j u s t i f y  t h e  cou r t  i n  

d ismiss ing this appea l  i n  so  f a r  as i t  r e l a t e s  t o  the poin t  now being 

considered. 

The Court r e j e c t s  the submissions advanced i n  support  of t h i s  ground 

which t he r e fo re  f o i l s .  

. . T h e s d i c t i o n  of t h e  SnecLol. Criminal Court t o  t ry  the a n n l i c a n t s ,  

fich of t h3  a p p l i c a n t s  before t h i s  Court had  been a r r e s t e d  under the 

provis ions  o f  s. 30 of  the  Offences .Against the Sta t e  i c t ,  1939 and was 

subsequently brought before  t he  Specia l  Criminal Court pursuant t o  

subsec t ion  (4)  and chareed with t h e  o f fences  i n  r e s p e c t  of ~vhich 

indictments viere subsequent ly  preferred,  I t  was urged on behalf of t h e  

app l i can t  l t o b c r t  Cnnlpbell thot  he v:as i n  unlawful custody a t  the  time he 

wurj brought beforc  the cou r t  and t h o t  a s  t he  j u r i s d i c t i o n  of tho Special  

Criminal Court under s. 43 (1) of .the 1939 Act was t o  try, convic t  o r  

a cqu i t  m y  person l awfu l ly  brought before  i t  the  cou r t  had no 

j u r i s d i c t i o n  t o  try him bocause he was not l awfu l ly  brought before  i t .  

The unlvvrfulness of t h e  a p p l i c a n t ' s  custody a r o s e ,  i t  tva3 s a i d ,  from t h e  
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circumstances  i n  chick1 he vdas a r r e s t e d .  A s i m i l a r  submission 'was made on 

behalf of the a p p l i c a n t  Gichael  Ryan and subnlissions a s  t o  t h e  i l l e g a l i t y  

of h i s  a r r e s t  were made i n  support  of i t .  Counsel on behalf o f  the other 

f o u r  a p p l i c a n t s  stated that  they wished t o  adopt these  submissions but no 

separate subuissions on the i l l e g a l i t y  of their arrests were rmde i n  their 

cases. 

The circurnstnnces o f  each a r r e s t  i n  the six appl icat ions  were 

d i f f e r e n t  and each must be s e p a r a t e l y  considered.  But before  doing so 

i t  i s  important  t o  bear i n  mind that what t h e  court is now considering i s  

(a) a s t a t u t o r y  power given t o  a member of the Garda Siochana t o  a r r e s t  

without warrant  any person vrhom jllter -,he suspec t s  of having comnitted 

an offence under any s e c t i o n  of t he  Act o r  an offence which i s  a 

"scheduled offe~rcc" (as d e f i n e d ) ,  and (b) a s t a t u t o r y  power to d e t a i n  in 

custody a per3011 u r r s s t e d  under t h e  sec t ion  f o r  up  t o  fo r ty - e igh t  hourn 

(suboec t i o l i  ( 3) of s o  3 0 ) .  The suspec t  i n  custody under  subscc t i o n  (3)  

rnuy be charted before  e i t h e r  the X s t r ' i c t  Court o r  the Specia l  Criminal 

Court. 

In the  case  of t h e  a p p l i c a n t ,  Robert Campbell, t he  arrest was made in 

h d a l k  a t  1.15 a.m. on the 22nd September, 1981 by Detective Garda 

U' Connor. 3c t e c t i v e  0' Connor vras in all unmarked p o l i c e  c a r  following 



a n o t h e r  car through the  s t r e e t s  of iXuldalk when i t  suddenly stopped and 

a passenger (who subsec)uently turned out  Lo be Hobert campbell)  jumped 

out of i t  and ran  nvruy. Ijetectivtl 0' Connor gave chase. He  eventual ly  

caught up w i t h  t h e  s u s p e c t  and then  arrested him, saying: "1 am 

nrl -es t ing you under s e c t i o n  30 o f  the  o f f e n c e s  Against t h e  State Act  ,It, 

Cacpbel.1 was brought t o  t h e  Gardu S t a t i o n  and was the re  ques t ioned  and h i s  

custocly exteilded pursuant t o  t h e  strboection f o r  a period of f o r t y  e i g h t  

hours.  Detective 3'Counor was asked dur ing  t h c  course of h i s  .t;estiniony 

i n  the  Court  of T r i z l  why he had a r r c s t c d  Campbell end he informed t h e  

c o u r t  t l int  t o  s u s p e c t e d  th:it he vras n loember of t h e  I . A . A . ,  a s u s p i c i o n  

v:hich under tile s e c t i o n  j u s t i f i e d  t h e  a r r e s t  which he had made. He a l s o  

pave evidence t h a t  nftor hc had broucht him t o  Dundalk Carda s t a t i o n  he 

ilifonncd h i n  t h a t  he b e l i c v c d  t h a t  hc vras n mernber of t he  I.ii,i,. 

Since the judcmcnt of the Special C r i l n i r l c r l  Court d e l i v e r e d  by 

i ' inlsy, J . ,  35 he t h e n  yias, on t h e  24th i k y ,  1974 (see &G. -v- idcl>es~aott 

!,I:(! o t l i e rq ,  uarscportad) t h e  c o u r t 3  have c o n s i s t e n t l y  h e l d  t h e t  a v a l i d  

urxleot i s  e f l c c t e d  under  the  s e c t i o n  if t h e  a r r e s t i q  ga rda  i n f o r m s  t h e  

suspec t  t h a t  he i s  bein:: r t r r c s ted  under s. 30 of the Offol~ccs ;,(;ainst the 

State  Act and Lhnt a f a i l u r e  t o  g i v e  any ful , t ;her  informati011 cis t o  t h e  

groutlclu o f  the 21-rest docs !lot invr~ l  i d a t e  i t .  Ynis  Court has been asked 



t o  hold that  McZ)ennottt% case was wrongly d e c i d e d .  But i n  the l i g h t  

of tho  evidence t o  which reference has just been made i t  is qui te  

unnecessary t o  consider  t h i s  point. Once the appl icant  had been 

infomed by Detective O'Connor tha.t; he believed t h a t  he was a member of 

I"" 
1 the  1- I1 .A-  the appl icant  must have knosi:n why he had been ar res ted .  If 

f there  had been any i n v a l i d i t y  a t tached  t o  the a r r e s t ,  i t  does not fo l low 

tha t  the custody under subsection (3) of  s ec t ion  30 was an unlawful one. 

This i s  clear from the decis ion of the Supremo Court in D . P . P .  -v- m~rnorl;g 

Y/aI.Q (1980 1.H. 294). 

That was a case of  a suspect ar res ted  under a common l a y ;  power of 

ar res t  i n  a public house i n  Ihbl in.  A t  the tirne of the a r r e s t  he was not 

t o ld  of the  reason f o r  i t .  He was browht  t o  a pol ice s t a t i o n  and was 

there informed of t he  reason. Be was subsequently convicted of a ser ious  

crime and appealed d i r e c t l y  t o  the  Supreme Court, the e s s e n t i a l  issue i n  

the appeal being the l e g a l i t y  o f  the a p p e l l a n t ' s  detent ion i n  the pol ice 

s t a t i o n  a t  the t i m e  his f i n g e r p r i n t s  (which were the only evidence 

connecting hilu with tho crime with which he waa convicted) were taken, 

The appea l  was dismissed. Giving the judgraent of the m a j o r i t y  of the 

Court, the Chief J u s t i c e  r e f e r r e d  to  n port ion of the jud~ment of 

Maguiro, C.J. in In r e  L o k h l e i q  (1960) 1.H. 93 and added: 



"It seems t o  me t h a t  i n  t h i s  excerpt from the judgment i n  the  
OILaighlei s  Case ( c e r t a i n l y  i n  the  concluding po r t i on  thereof )  the 
onus was placed on the person arrested t o  estab l ish  t ha t  he d i d  
no t  know why he was arrested, and t h a t  a  c lea r  l i n e  o f  d i s t i n c t i o n  
was drawn between the  actual a r res t  and the  ensuing imprisonment 
or  detention. If such a  l i n e  of d i s t i n c t i o n  can be drawn where 
the  a r res t  was made pursuant t o  warrant, as i n  t k O'Laighleis Case, 
I can see no reason why i t  should not  a lso be drawn where the arrest  
was made pursuant t o  the  common-law. An a r res t  i s  the  actual or  
no t iona l  se izure o f  a  person f o r  the  purpose of imprisonment. 
I n  t he  case o f  a  common 1  aw ar rest ,  a  suspicion o f  felony which i s  
reasonably he ld  i s  the au tho r i t y  which j u s t i f i e s  the  a r res t  and 
t he  ensuing imprisonment f o r  the  purpose I have already mentioned. 
In e i t h e r  case a  f a u l t  i n  the  arrest ,  on the reasonins i n  the  
Court I s  judgment i n  the OILaighleis case ought nnt  toroperate 
so as t o  render the  subsequent imprisonment ( i f  otherwise 
authorised) unlawful".  (pp. 305/306). 

Later i n  h i s  judgment the Chief Jus t i ce  pointed t o  the  f a c t  t h a t  

the appel lant  had been informed o f  the reason f o r  h i s  .arrest  sho r t l y  

a f t e r  he had been brought t o  the  Garda Stat ion and concluded t ha t  t h i s  

would have, i n  any event, made h i s  custody i n  Garda Stat ion a  v a l i d  one 

Applying t h i s  judgment t o  the f ac t s  o f  the  present case i t  i s  c lea r  

(a)  t ha t  the  onus was on t t-e accused t o  show t h a t  he d i d  not  know why he 

was arrested and he d i d  not  discharge t h a t  onus, and (b) Even i f  the  

a r res t  was i n v a l i d  the  subsequent detent ion was lawfu l  when he 

was given in format ion which made i t  c lear  t o  him why he had 

been a r r e s t e d .  T h e r e  i s  t h e r e f o r e  n o  s u b s t a n c e  i n  t h e  . - 

a rgument  t h a t  t h e  a p p l i c a n t  was i n  u n l a w f u l  c u s t o d y  when 



he was brought before the Special Criminal Court and there charged. 

Accordingly, t he re  is no bas i s  f o r  the submission that  the Spccial 

Criminal Court had no j u r i s d i c t i o n  t o  t r y  him. 

The circumotanoes o f  the  a r r e s t  of the  applioant, Michael wan, 

ware as follows. On t h e  10th October, 1981 Sergeant Boyle was executing, 

with o the r  members of the Gorda Siochana, a search warrant of a dwelling 

house owned by a man c a l l e d  iilcConnel1. \\'hen carrying out the  search of 

the  house he eaw t h e  appl icant  cotuing frnom an u p s t a i r s  bedroom. He 

recognised hirn and he a s k e d  his name and address. To this he made no 

r e p l y .  Sergeant k y l e  then a r r e s t e d  him saying; '$1 a m  a r r e s t i n g  you 

under Section 30 o f  the Offences Against the Sta te  Act, 1939 a s  1 suspect 

that you have committed a scheduled offence under the Act". Be was 

brought t o  ~ ~ o m g h a n  k r d a  Sta t ion  he was detained i n  custody and 

was subsequently brought before  the Special Criminal Court and there  

charged. In -tihe course of h i s  croos-oxnmination, Sorgeant Boyle explained 

tha t  tho scheduled offence he suspected the Applicant had cornlnitted was 

tha t  of  membership of an i l l e g a l  organisa t ion ,  and he added t h a t  from 

previous experience and knowledge t h a t  he had of uichael  wan he b e l i e v e d  

t h a t  he via6 n rnombcr of tho IJrovisional 1 . l i . A .  



iio evidence was given a s  t o  what was said t o  t h e  app l i can t  i t h i l s t  

he v ; ~ 3  i n  custody,  und i t  via3 :;ubmiti;ed on h i s  b e h \ l f  to  thia Court that 

the  a r r e s t  v;as i n v a l i d  because insuff i c i c n t  informat ion was given t o  t he  

app l i can t  as t o  t h e  reason  f o r  i t .  The Court cannot agres. The 

app l i cun t  was t o l d  of t h e  s t a t u t o r y  power which was being invoked t o  

j u s t i f y  the a r r e s t  and was t o ld  the reason  why Sergeant Boyle vras invoking 

it. The s i t u t a t i o n  might be d i f f e r e n t  (but t h e  Court express ly  refrains 

fron; stating any view on tho poin t )  tiad t h e  app l i can t  asked Sergeant ibyle  

 hat vrao the  scheduled ofi'enoe Sergeant Boyle suspected him of having 

comnittcd and had Sergeant Boyle re fused  t o  t e l l  him. ht t h i s  i s  not  

uhat  happened. I n s t e a d ,  according t o  Sergeant b y l e t s  evidence the 

app l i can t  r e s i s t e d  a r r e s t .  Object ion vtas taken t o  any f u r t h e r  evidence 

being give11 on t h i s  a s p e c t  of t he  a r r e s t  and Sergeant b y l e  was no t  cross-  

exvrnined i n  r e l a t i o n  t o  it. It i s  c l e n r ,  therefore, t h a t  r e s i s t a n c e  t o  

the  arrest d i d  not  t ake  place  becauso of the imdcquacy of the  i n f o r n a t i o n  

the  upp l i can t  \~ur, given  f o r  i t  a t  the tillle i t  was e f f ec t ed ,  So i t  soetns 

t o  t he  Court t h a t  the s t a t u t o r y  povder of a r r e s t  given by s c c t i o n  30 (1) 

was v a l i d l y  exercised and i t  cannot be s a i d  t h a t  tho de t en t i on  i n  custody 

under s e c t i o n  30 (3 )  was a t  any t ime unlawful. 
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I n  add i t ion ,  o f  course, the  p r i n c i p l e s  enunciated i n  t he  Raymond 

Walsh Case would apply t o  t h i s  case, and t he  onus was placed on 

Michael Ryan t o  show t h a t  he d i d  no t  know why he was arrested and he 

d i d  not  discharge t h a t  onus. 

A f u r t h e r  p o i n t  was taken in r e l a t i o n  t o  t he  appeal o f  t h i s  

appl icant .  As has been pointed out, Sergeant Boyle s ta ted t h a t  he 

suspected the  app l icant  o f  being a member o f  tk Provis ional  I.R.A. 

It was submitted t h a t  t h e  prosecution had f a i l e d  t o  es tab l i sh  by proper 

evidence t h a t  t h i s  organisat ion was an i l l e g a l  one and accordingly t h a t  

it f a i l e d  t o  show t h a t  t h e  a r res t  was a v a l i d  one under t he  sect ion.  

No doubt on t he  t r i a l  o f  an accused person on a charge o f  

nienlbership o f  an i l l e g a l  organisat ion i n  respect  of which a supression 

order under s. 19 o f  the 1939 Act, has been made, t he  prosecution w i l l  

prove the  re levan t  s t a t u t o r y  instrument i n  tk ord inary  way. But i n  

the present case, the re  i s  no charge t h a t  t h e  accused was a member of an 

i l l e g a l  organisat ion.  I n  so far  as i t  i s  necessary i n  a c a s e  such as 

the  present t o  es tab l i sh  the  v a l i d i t y  of an accused's arrest ,  t h i s  i s  

proper ly  done by  evidence from the  a r res t i ng  Garda o f  the  s t a tu to r y  

power under which he effected the  purported a r res t  ( i f  i t  was no t  

e f fec ted a t  common law) and the words used by h i m  a t  t he  t ime o f  t h e  



a r r e o t .  If the  boria f i d c s  o f  t he  a r r e s t i n g  Gardn a r e  put  i n  i s s u o  by 

the defence, then t h e  Court of 'l 'rinl may have t o  cons ider  whether i t  has  

been e s t a b l i s h e d  beyond a reasonable  doubt that the power of a r r e s t  was 

v a l i d l y  exe rc i s ed  - i n  t h e  case  of an s. 30 a r r e s t ,  for example, whether 

the  a r r e s t i n g  Carda bona f i d e  e n t e r t a i n e d  the  susp ic ion  r e f e r r e d  t o  i n  

the sec t ion .  I n  determining such an i s o u o ,  w h a t  the  Court i s  concerned 

with i s  t h o  s t a t e  of mind of the o r r e s t i n g  Garda, no t  tho f a c t s  on which 

t imt  s t a t e  of mind W U ~  forn~cd.  Oncc the  prosecut ion has  e s t a b l i s h e d  

t h a t  the  su sp i c ion  r e f e r r e d  t o  i n  t h e  s e c t i o n  vas bona f i d o  en t e r t a ined  

by the a r r e s t i n g  Garda, i t  does not i n  a d d i t i o n  hove t o  prove by evidence 

i n  cases  such as the p r e s e n t ,  where tho suapioion j u s t i f y i n g  tho a r r e s t  

v:aa t h a t  the accused was a member of a n  illegal organ i sa t i on ,  t h a t  t he  

o rgan i sa t i on  vraa i n  f a c t  i l l e g a l .  Therefore i n n o n e  o l  these  cases was 

the  prosecution r equ i r ed  t o  prove t h e  s t a t u t o r y  ins t rument  (S.I. No. 162 

of 1939) which d e c l a r e d  t h o  1 . f i . A .  t o  be a n  I l l c e a l  organ i sa t i on  o r  t h a t  

the  P rov i s iona l  1 . R . A .  {'as t h e  o r g a n i s s t i o n  dec la red  i l l e ~ a l  by t h e  

s t u t u t o r y  innt;rul!~etlt. 

I n  t h e  remaining four cases,  no arguments were adduced $0 support  

t h e  view that t h e  a r r e s t s  under a. 30 (1) were invalid o r  t h e  submission 

t h t  t h e  subsequent de t en t i on  under s. 30 (3) was unlawful. The 



circurastancos of t h e  arrests i n  t hose  casos are as follows.  

The a p p l i c a n t ,  Anthony McKee, was a r r e s t e d  i n  Dundalk on t h e  3rd 

December, 1981 by Sergeant Corrigan who a t  t h e  time was i n  possess ion of 

a s ea r ch  warrant  i s s u e d  under  the  Mreams Acts, 1925 t o  1971. I n  the  

course  of a s e a r c h  of  t h e  house t o  inlhioh i t  r e l a t e d  he met UcKee. He 

a r r e s t e d  him. In doing so he said: "1 am a r r e s t i n g  you under s e c t i o n  

30 of t he  Offences Against the S t a t e  Act, on susp i c ion  of being a member 

of t h e  Yrovi3ional  1.R.A. 

The a p p l i c a n t ,  Paul  Magee, was a r r e s t e d  on the  6 t h  January,  1982, i n  

Tralec by Detec t ive  Sergeant Calloghsn. IIc was i n  possess ion of a search 

warrant under s. 29 of the Offences Against the S t a t e  Act, 1939 , and he 

n e t  t he  a p p l i c a n t  i n  the house t o  which i t  r e l a t ed .  He t h e r e  a r r e s t e d  

him. I n  doin[: so  hc said: "1 am a r r e s t i n g  you under s e c t i o n  30 of tho 

Offences Against t h e  S t a t e  Act on su sp i c ion  of being a  member of t he  

1.H.A." 

The a p p l i c a n t ,  Anthony Sloan, was a r r e s t e d  i n  Cork on t h e  3rd 

January, 1982, by Detective I n s p e c t o r  Thorno. I n s p e c t o r  Thorne was i n  

possess ion  o f  a  s ea r ch  warrant  and was search ing  the  house t o  which i t  

r e l a t e d  when he m e t  the  a p p l i c a n t .  Iie a r r e s t e d  h i m .  He s t a t e d :  

"1 an urrosting you as I suspect  you of being a member of an unlawful 



organisat ion,  the 1 - R - A .  otherwise Oglaig na hEYreann, otherwise the 

I r i s h  Republican Amyn. In evidence he explained t h a t  he had received 

conf iden t i a l  iuforcuation t h a t  the  appl icant  was a member of t he  I.R.A. 

but that he d id  not a t  t h a t  time suspect  t h a t  he was a persou who had 

escaped from pr i son  i n  Northern I r e l a r ~ d ,  

The appl icant  Angelo h s c o  was also a r r e s t e d  by Sergeant Callaghan 

i n  Tmloe, On the 18th January 1982 Sergeant Callaghan was i n  possession 

of a search warrant under s e c t i o n  29 of t h e  Offences Against the S ta te  

Act, 1939. H e  entered the premises t o  which i t  r e l a t e d  and there  met 

h s c o .  He a r r e s t e d  him, When doing so, he said:  "1 am a r r e s t i n g  you 

under s. 30 of  t he  Offences Against the  S ta te  Act ,  1939 on suspicion that  

you a r e  a member of an unlawful organisat ion,  t o  w i t  the 1.R.A." It was 

suggested t o  him i n  cross-examination t h a t  he was aware t h a t  the  appl icant  

was one of those  who had escaped from Crumlin Road prison and that  t h i s  

vros the reason for h i s  a r r e s t .  Sergeant Callaghan maintained t h a t  t h i s  

vras not m ad, tint when arresting him, he vrns unaware t h a t  he was one of 

those who had escaped fpom the Cnulllin Road prison. 

The couzVt i s  s a t i s f i e d  t h a t  i n  these  four cases  the Bona f i d e s  of the 

suspicion entertained by tho a r r e s t i n g  Gardu was a matter of f a c t  t o  be 

determined by the Court  of 'Prial and t h a t  t he  Court of Trial vias e n t i t l e d  
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t o  hold t h a t  i n  each case the  suspicion deposed to was bana f i d e  

h e l d .  The Court i s  a l so  satisf ied tha t  i n  each case the words 

used by the arresting Garda when ef fect fng the arrest were 

perfectly adequate. 

The Court rejects the submissions advanced i n  support o f  

t h i s  ground which therefore f a i l s .  

The Court being s a t i s f i e d  t h a t  al l  the accused were in 

lawful custody a t  the time they were charged i n  the Special 

Criminal Court, f i n & i t  unnecessary t o  determine whether persons 

not 1 awful l y  arrested but brought -before the Speci a1 Criminal 

Court and charged are, or can be subsequently lawfully tr ied 

by t h a t  Court pursuant t o  s. 43(1) of t h e  1939 Act. 

I t  follows t h a t ,  each of  the grounds having fa i - led,  the 

applications of each o f  the applicants f o r  leave t o  appeal are 

treated as the appeals and are dismissed. 


