
TME PEOPLE (AT THE: SUIT OF TYE 
D'CRECXOH OF PUBLIC PROSECUTlONS) 

J m  QF THE COWT delivered on the 2 M h  day of Decmkr 1983 by 

The appellant, Lauret~ce -ins, was tried and convicted 

before the Central Criminal b t  on tm charges of robkery w i t h  violence 

1 and possession of a fire-arm and m u n i t i o n  w i t h  in ten t  to endanger 

life. At: h i s  t r i a l ,  when the case for the prosecution was clad, 

counsel for t he  appellant informed the learned trial 3udge, Finlay P., 

*tit: h i s  client woulq! be making an unsrorn s t a t m e n t .  !he appellant 

then entered t h e  witmess box, and was not swrn. The follwinq then 

appears i n  t h e  t.rmscript:- 

"MR. LnURENCE CIlFJE4INS, in the WITNESS BOX, -- 

LCXAMINED 13Y Mi. IvkENTEI3 

1. b k .  C'ummins, did you participate in the robkry 

with which y m  haw been charged? - No. 

2. Did you make the statements to the Guards which 

you are alleged to have said (sic) that p u  

- *-- - - .  



p a r t i c i p a t e d  i n  t h i s  robbery with blr  . 
FIcCormack ? - No, I never did." 

This was t h e  e n t i r e  of the "unsworn statement" o f  the  appel lant .  

In  t h e  course  o f  h i s  charge to t h e  ju ry ,  t h e  learned t r i a l  

Judge s t a t e d  : - 

"Now, i n  r e l a t i o n  to t h e  proof by t h e  

prosecution,  it can on ly  be on t h e  evidence you 

have heard i n  t h e  witness box i n  t h i s  case  and the 

prosecution cannot  prove anything merely by t h e  

statement o f  C o u ~ s e l  or anything else. It is only 

on the  evidence t h a t  you have heard t h a t  you can 

c o n s i d ~ r  t h i s  case  and t h a t  app l i e s ,  of  course, 

l a d i e s  and gentlemen also i n  r e l a t i o n  to the  

unsworn statement t h a t  wzs made by the  accused 

person t h i s  m r n i n g ,  Mr. Cumins. There is no 

ob l iga t ion  of any desc r ip t ion  on an accused to 

g ive  evidence. An accused is ~ n t i t l e d  to g ive  

sworn evidence and i f  he g i v e s  it, it becomes 

p a r t  of  the evidence i n  t h e  c a s e  b u t  i f  he g ives  

sworn evidence a s  every o the r  witness,  he can be 

examined and cross-examined b u t  an accused also 

has a r i g h t  which was exerc ised  by Mr. Curranins 

t h i s  morning, to make a ctabern~nt: unsworn and 

when he does t h a t ,  no one can ask him any 

quest ions.  That is what M r .  O m i n s  d i d  t h i s  

morning and t h e  p s i t i o n  of t h a t  i n  the  case  is 

exac t ly  i d e n t i c a l  a s  a mattor or5 law, to the 

s u h i s s i o n s  made by blr. Mcrhtee on behalf o f  the  

accused. You have regard to what he said,  you 



l i s t e n  to t h e  p o i n t  or po in t s  t h a t  are made bu t  

it does no t  form p a r t  o f  the evidence i n  t h e  case  

and the re fo re  i n  t h i s  case ,  you a r e  lef t  i n  t h e  

s i t u a t i o n  that you look a t  t h e  case  a s  being a11 

t h e  evidence t h a t  was called by witnesses taking 
I 

t h e  oath  and giving evidence and being examined and 

cross-examined by t h e  e x h i b i t s  which they prcduced and 

proved and t h a t  is t h e  evidence i n  t h e  case.  It is 

on t h a t ,  a t  t h e  ezd o f  t h e  day, you ask yourself 

the question,  has  t h e  prosecution p~.ovcd to my 

s a t i s f a c t i o n  beyond a reasonable doubt t h a t  t h e  

acru::ed is g u i l t y .  '' 

hien  the j c r y  retired, Mr. McEntee submitted t h a t  t h i s  passage 

d i d  n c t  c o r r e c t l y  state t h e  law, s i n c e  it d i d  not  a t t a c h  a s u f f i c i e c t l y  

i 

weighty s t a t u s  to t h e  unsworn statement of t h e  appel lant ,  and he asked 

t h a t  t h e  j u r y  should be redirected on t h i s  matter .  The learned t r ia l  

Judge, i n  re fus ing  t h i s  app l i ca t ion ,  s a i d  & a t  he was s a t i s f i e d  

t h a t  the d i r e c t i o n  h e  had a l ready  given to the ju ry  was adequate and 

t h a t  if he r e c a l l e d  t h e  j t ~ r y  he would have to underl ine t h e  d i f fe rence  

between an unsworn s t a t m n t  a d  evidence on o a t h  which, he  thought, 

might h i g h l i g h t  t h e  matter  i n  a way t h a t  would be p r e j u d i c i a l  to t h e  

accused. 

A t  t h e  conclusion of t h e  t r i a l  counsel fo r  t h e  a p p l l a n t  applied 



to the learned t r i a l  Judge f o r  l eave  to a p p a l  to t h i s  Court on #a 

number o f  grounds including one s u h i t t e d  by counsel  i n  the f o l l w i n g  

"The charge to t h e  ju ry  in r e l a t i o n  to the  

unsiorn statement made by Flr .  C m i n s  was unduly 

unfavourable to him and unduly r e s t r i c t i v e  of 

t h e  j u r y ' s  funct ion  i n  regard thereto."  

'he .learned t r i a l  Judge refused leave  to a p p a l  on a l l  arounds save 

on t h a t  yround quoted, i n  r e l a t i o n  to which matter  it waL: observed 

b t h  by t h e  learned t r i a l  Judge and by counsel  t h a t  "we have no 

d e r n  I r i s h  dec i s ion  on tha t " .  QI the c e r t i f i c a t e  of t h e  learned 

' t r i a l  Judge t h z t  *is is a .:asp f i t  f o r  a p p a l  upon t h a t  ground, t h i s  

Crrurt has  heard t h e  s u ~ i s s i o r ~ s  of counsel  f o r  t h e  a p w l l a n t  and 

c ~ u n s e l  f o r  t h e  Director of Public Prnsecutions. Although an 

appl . icat ion Ear ].pave to a p p a l  on severl o the r  grounds was f i l e d ,  it 

was riot moved by counsel  and t h e  hearing was confined to the hearing of 

the a p ~ e a l  on t h e  c e r t i f i e d  ground. 

The most r ecen t  I r i s h  dec i s ion  i n  which reference  is made to the 

s t a t u s  ( a s  it has heen c a l l e d  it1 t h e  course  o f  argument) of  the unsworn 

statement of  an accused is The Deople (Attorney cenera l )  v. Riordan -. - 

(1948) 1.13. 416: '&at was a dec i s ion  o f  the Court of Criminal Appeal 



and t h e  judgment CE the Court was del ivered by Gavan-IXiEEy P. . ?here 

he refer red  to t h e  urlswnrn statement o f  an accused a s  being "an 

i n t e g r a l  p a r t  o f  the  evidence upon which the  ju ry  had to f ind  a verdict ."  

Counsel f o r  t h e  accused i n  t h i s  case  c i t e d  t h a t  s tatement as auth0rit.y 

fnr  t h e  p r o p s i t i o n  t h a t  t h e  unsworn statement of an accused is 

e v i d e n t i a l  i n  qua l i ty .  This Court cannnt aTree t h a t  the  case  I s  

a ~ t h ~ r i t y  for t h a t  proposit ion.  \?at Gavan-mffy P. the re  za id  was 

s a i d  on ly  i n  t h e  context  o f  an an i s s ion  to include the unsworn statement 

of the accused i n  the  t i a ~ ~ c c r  i p t  which was k f o r e  t h e  Ccurt,  the  Court 

being of t h e  opinion t h a t  it was c l e a r l y  necessary t h a t  t h e  t r  ansc r ip t  

ahould include t h i s  s t a t z m e ~ t ,  as "it is t h e  duty o f  the  o f f i c i a l  

s tenographers to r e p o r t  every czse f u l l y  aid i n  every d e t a i l "  ' ( p r  

Kenn~dy C.J. i n  - A.G. v. Joyce and Walsh -- (1929) I. H. 526) . 

~t was only  i n  compar-atively recer,t  times t h a t  a person charged 

w i t h  -7n offence  was t,iven the  r i g h t t o  he a witness i n  h i s  own defence. 

'Illis r i g h t  was given i n  myland by s .  1 o f  t h e  Criminal Evidence Fct, 

1.898, (which d i d  no t  apply to I re land) ,  <and i n  Ireland by s. 1 of the  

Criminal J u s t i c e  (Evidence) Act ,  1924, which corresponds to s. 1 

of the 1898 Act. S. l ( h )  of t h e  A c t  of 1924 provides t h a t  "Nothing 

i n  this A c t  s h a l l  a f f e c t  t h e  r i g h t  of t h e  person charged to make a 



statement without being sworn", thus  r e t a k i n g  t h e  on ly  r i g h t  ap accused . 
I 

person previously had. ?he corresponding sec t ion  1 of t h e  1898 A c t  and 

t h e  s t a t u s  of  and t h e  weight which should be given to an !:nsworr. 

s tatement,  .were considered by the  Court o f  Appeal i n  England i n  

W g  v. Joseph John Couahlan, (1976) , 64 C.A.R. 11. Shaw L. J. , 

i n  de l ive r ing  t h e  judgment of t h e  Court s a i d  a t  p. 17:- 

"When t h e  Criminal Evidence kt 1898 made it 

poss ib le  Esr a person charged with an offence to 

be ; witness ir. h i s  owr~ defence, it expressly 

preserved by s e c t i o n  l!h) what had u n t i l  then 

been the only  r i g h t  o f  such a p r s o n ,  namely, 

tn make a s t a i m n t  wiL+out being sworn. The 

section makes a c l e a r  d i s t i n c t i o n  between t h e  

p s i t i o n  where ail accused person elects t o  assume 

t h e  r o l e  of a wi tness  j.n h i s  defence and t h e  

s i t u a t i ~ n  where he makes an unworn s t a t m n t .  

In the  l a t t e r  case, he is no t  a witness and he dws 

not  g i v e  evidence. Nevertheless, i n  preserving 

h i s  r i g h t  to make an  unswcrn statement,  t h e  s t a t u t e  

t a c i t l y  indicated  t h a t  something of poss ib le  value 

to t h e  w r s o n  charged was being re ta ined.  What is 

s a i d  i n  such a statement is no t  to be a l together  

brushed as ide ;  bu t  its p o t e n t i a l  e f f e c t  is 

persuasive ra the r  than ev iden t i a l .  It cannot prove 

f a c t s  not otherwise proved by the  evidence before 

t h e  j u r y ,  bu t  it may make the  jury  see t h e  t r u e  f a c t s  

and t h e  inferences  to be drawn from them i n  a 



d i f f e r e n t  light. In  a s  much a s  -it mcy thus  

influence the j u r y ' s  decis ion they should be 

inv i t ed  to consider t h e  content  o f  the statement 

i n  r e l a t i o n  to the whole of t h e  evidence. I t  is 

perhaps unzecesssry to t e l l  t-.he jury  whether o r  not  

it is evidenc? i n  the s t r i c t  sense. It is mater ia l  

i n  t h e  case.  It is r i g h t ,  however, t h a t  t h e  jury  

sho:?ld be t o l d  t h a t  a s tatement no t  sworn to and 

no t  tes txd by cross-examination has less cogency and 

weight than sworn evidence. . . . . . 

The con t rovers ia l  ques t ion is i n  t h e  end reduced t o  

a mere logomachy. Whatever s t a t u s  may be 

assigned to an unsworn statement,  i+ can hardly vie 

w i t h  sworn evidence i n  cogency azd weight:." 

i m a t  skatzment , is, in t h e  opinion o f  t h i s  Chit, a c o r r e c t  statemerlt 

of thc law on t h e  ques t inns  i n  i s s u e  i n  t h i s  ap-xal  and the 

aclopts 5 t as such.  In ti c opinion of t h e  b u r  L , i 1- is unnecessary , 

and xould probctbly be extremely unwise, f o r  a t r i a l  Judge to ernbark 

upon an a t tempt  +o e labora te  f o r  a jury  d i s t i n c t i o n s  o r  refinements 

i n  the  use o f  the word "evidence", o r  to t r y  t o  def ine  for the jury  

any p a r t i c u l a r  s t a t u s  f o r  an msworn statement of an accused. It is 

s u f f i c i e n t  t h a t  i n  h i s  charge to t h e  ju ry  t h e  learned t r i a l  Judge 

pu t s  t h e  matter and c c n k e n t c f  t h e  unsworn statement i n  its proper 

contexl ,  azd l eaves  the  jury  cncler no misconception as to the  



Z i s t i n c t i o n  which may be made by them i n  having regard to an unsworn 

statement a s  a g a i n s t  evidence given on oath.  !!ow thi.s may be done 

d e p n d s  on t h e  p a r t i c u l a r  circumstances o f  each case ,  on the  nature 

and sl.rbs!-.ance o f  the  unsworn statement;, and on t h e  evidence adduced 

on oa th  before  t h e  jury ,  The jury  should a l s o  be t o l d  t h a t  it is 

exclus ively  f o r  them to determine what value,  i f  any, the unsworn 

statement has, and t h a t  thoy s5ouI.d g i v e  t h e  statement only  such 

weight as they think i t  deserves. 

In t h e  instant:  case ,  t h e  "unsworn s t s t e ~ n e n t "  c o n s i s t s  only of 

b r i e f  negat ive  r e p l i e s  given by t h e  appe l l an t  to t w o  quest ions put  

i t 0  him by h i s  counsel.  During t h e  course of t h e  hearing of  t h e  a p p a l )  

dol-lbt: ::as expressed as to whether t h i s  could properly be regarded a s  

an unsworn EtaLern~nt within the meaning of s. l ( h )  oE the 1924 Act, 

but  the C o x t  assumed f o r  the purposes o f  t h i s  appeal  t h a t  it was such 

an unsworn statement.  In  h i s  argument to this Court, counsel on 

k h a l f  of t h e  appe l l an t  submitted t h a t  t h e  learned t r i a l  Judge was 

wrong ir l  law i n  equating t h e  unsimrn statement of t h e  a p p l l a n t  with 

an address to the  jsry by counsel. Each i s  however persuasive i n  

charac te r ,  and i n  t h e  view of  t h e  Gourt the use o f  such an equation 

i n  t h i s  c a s e  is of no g r e a t e r  s ign i f i cance  than a comment on the cogency 



of t h e  s ta tement  and does no t ,  a s  submitted by counsel  f o r  t h e  accused, 

g ive  i n d i c a t i o n  to t h e  ju ry  to d i s rega rd  i t . Counsel also 

submitted t h a t ,  by reminding t h e  ju ry  to decide the  case onLy on t h e  

sworn ~v ic lence  cjivcn i n  Court. and by descr ib ing the unsmrn statement 

a s  less than evidence, the  learned t r ia l  Judge must have conveyed 

to t h e  j u r y  t h a t  they shoud d i s reqa rd  the.unsworn statement. Tne 

learned t r i a l  Judge i n  f a c t  express ly  kcld Lhe ju ry  to have resari! to 

vihai-. th= aczuscd s z i d ,  and i n  the opinion of t h e  Court t h e  manner i n  

which he  d e a l t  wi th  this mapter i n  charging t h e  ju ry  was correct and 

was unexceptionable. 

i Having regard tn t h e  na tu re ,  form, and substance o f  t h e  unsworn 

statement,  and ta t h e  c a r e f u l  manner i n  which the  learned t r i . a l  

Judge repeatedly  i n s t r i ~ c t d  t h e  ju ry  on t h e i r  funct ions ,  t h e  Court is 

s a t i s f i e d  t h a t  t h e r e  is no substance i n  this ground o f  appeal.  It: is 

worthy o f  n o t e  t h a t  t h e  manner it? which the t r i a l  was held  and i n  which 

the  defence was p u t  by the learned t r i a l  Judge to the jury,  was a 

model. i n  f a i r n e s s .  

'lhis aplxai is accordingly dismissed. 


