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MR JUSTICE SAINI :

This judgment is in 8 main parts as follows:

VI.

VII.

Vil

Overview: paras. [1-22]
The Facts: paras. [23-103]

The Sting(s) and the Truth Defence: paras. [104-110]

Publication: paras. [111-113]

Serious harm to reputation: paras. [114-138]

Malice: paras. [139-166]

Malicious falsehood: paras. [167-217 ]
I.  Conclusion: para. [218]

Annexe: Tagg 1 and Tagg 2 (transcripts of oral legal advice)

Overview

By a Claim Form issued on 19 December 2019, Fiona George, the Claimant (C) brings
claims for libel, slander and malicious falsehood in respect of four publications alleged
to have been made in or around 21 January 2019. The publications are alleged to have
been made by Linda Cannell (known as “Lynn”), the First Defendant (D1), and her
company, Lynn Cannell Associates Limited, the Second Defendant (LCA). D1 is the
sole director and shareholder of LCA.

LCA is a small and well-established recruitment agency based in Essex. It specialises
in recruiting employees (candidates) for estate agents and property companies. LCA
has around 100 employer-clients who are primarily estate agents in the South-East of
England. In 2018 LCA’s important clients included the major estate agencies Balgores
and Strettons.

Cisaformer employee of LCA. Between March and November 2018 C was employed
by LCA as a probationary recruitment consultant. C resigned from LCA on 19
November 2018 and in due course she joined Fawkes & Reece, a City-based
recruitment consultancy with a focus on the construction industry.

There are four publications sued upon: (a) an email of 21 January 2019 (“the
Lingenfelder Email”) sent by DI to Graeme Lingenfelder (“Mr Lingenfelder”), a
director of Fawkes and Reece; (b) oral statements said to have been made by D1 to two
individuals at Balgores (Mr Matthew Butler and Mr Martin Gibbon); and (c) oral
statements said to have been made by D1 to clients of LCA. The subject of each
publication is said to be C and allegations concerning her conduct. | will return to these
in more detail at the end of this introduction.
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By way of high-level summary, the publications are said to have contained false and
defamatory statements as to breach by C of post-termination contractual restrictions on
solicitation of LCA’s clients, and also breach of assurances by C to D1 that she would
not deal with such clients following her departure from LCA. Save in respect of the
Lingenfelder Email, the Ds deny making these publications and one of the factual issues
before me is whether C has proved they were made.

The terms of the Lingenfelder Email were as follows:

"Hi Graham. | hope you are well and that business is good. You
may recall we had a conversation in November regarding the
suitability of recruiting Fiona for a potential Recruitment
Consultants role with you. Whilst | explained that | felt Fiona
possessed some great potential, | also advised that there were
reservations, ultimately resulting her departure. Whilst not all of
my reservations were revealed during our conversation | recall
mentioning her lack of attention to detail and failure to respect
LCA rules and processes. It is therefore with great sadness and
disappointment, that | write to inform you that despite making
clear to Fiona, both verbally and in writing, of her legal
obligations under the terms of her employment with LCA, not to
solicit business from our clients and candidates (and Fiona's
absolute assurances that this is something she would never do),
that she has been proactively approaching our clients for new
business as well as contacting candidates of LCA. | am writing
to you firstly to ask if this is something you are aware of and
secondly to ask from one business owner to another to ensure the
post-employment restrictions preventing her from contacting our
clients and candidates is respected by you and ask for your
assurances that this will stop immediately. | have worked hard to
build a business based on honesty, trust and loyalty and as | am
sure you will appreciate, will do all I can to protect it. | have
emailed Fiona today explaining her breach of post-employment
obligations and asked her to confirm in writing within the next
seven days, that she will desist from contacting our Clients and
candidates. Failure to receive confirmation will result if (sic) me
taking legal action which | know will have an impact on her
performance (I allowed Fiona over two months off work during
her employment with LCA as she was unable to fulfil her duties
to a satisfactory level whilst dealing with a personal court
case)".

As will be immediately apparent, one of the main allegations is that C was in breach of
post-termination restrictions on soliciting LCA’s clients. It is now common ground that
C’s terms of employment contained no such contractual restriction. However, until
about 2 weeks before trial, the Ds sought to argue (as part of a “truth” defence) that the
confidentiality provisions of C’s contract of employment (see [29] below) were in effect
a post-termination non-solicitation clause. | directed that the Ds amend their Defence
in this regard (at the same time as making the amendments which followed upon my
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(iii)

striking out other parts of the Amended Defence as | describe further in this
introduction).

The burden of showing publication of the words complained of by a defendant rests on
a claimant: Duncan & Neill on Defamation 5" edn §8.03. C advances a purely
inferential case in relation to three publications the Ds deny making. These are:

slander to Mr Butler, the inference arising from the terms of an email of 21
January 2019 sent by him to C which appears to record that D1 has informed
Mr Butler that the C should not be approaching LCA’s client as part of her
“terms”. | will refer to this email as “the Butler Email” and to the alleged words
spoken to Mr Butler as “the Butler Words”;

slander to Mr Gibbon, the inference arising from words said to have been spoken
to C by Mr Butler reporting what he said Mr Gibbon had told him about what
D1 is alleged to have said to Mr Gibbon about C’s breaches of restrictions on
soliciting LCA’s clients; and

slanders and libels to all of the employer clients with whom the Ds dealt, the
inference pleaded as arising from the statement made by D1 in an email sent to
C by D1 on 21 January 2019 (referred to below as “the George Email”) in which
D1 threatened to tell all clients of the claimed breach of restrictions on
solicitation by C.

The defamatory meaning of each of the publications complained of was determined by
Richard Spearman QC sitting as a Deputy Judge of the High Court: [2020] EWHC 3386
(QB). Before the Deputy Judge the parties helpfully agreed that each of the publications
bore the same meaning as the Lingenfelder Email. The meaning of the slanders was
determined on a contingent basis i.e. the meaning would apply if C proved that the
pleaded words or words to substantially the same effect had been spoken. The Deputy
Judge found that each publication bore the following meaning:

“The Claimant, in breach of the restrictions contained in her
contract of employment with the Second Defendant, and
contrary to her express assurances that she would never do this
and thus disloyally and contrary to her word, had been
approaching the Second Defendant’s clients to solicit business
from them as well as contacting the Second Defendant’s job
applicants”.

It can be seen that there were essentially two limbs identified by the Deputy Judge in
respect of criticism of C’s conduct by the Ds. I will call these the “breach of contract”
and “breach of assurances” aspects. The Deputy Judge went on to describe the nature
of the sting(s) at [14] of his judgment but the parties agreed before me that those
observations do not bind me and it is for me (taking the Deputy Judge’s ruling on
meaning) to consider that matter myself.

Amongst other defences, the Ds rely on a s.2(1) Defamation Act 2013 “truth” defence.
The Deputy Judge’s finding has led to detailed argument before me as to the sting(s) of
the libel and the proper scope and nature of the truth defence which the Defendants may
advance. Leading Counsel for C submitted that the Deputy Judge’s conclusion was a
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“peculiar” finding given that C did not allege in her Particulars of Claim that words
concerning going back on assurances were spoken. However, even if such words were
spoken, Leading Counsel made it clear that C does not complain about them. 1 will
need to determine the sting(s) below but for present purposes record that Counsel for
the Ds submitted that the sting is one of general disloyalty and untrustworthiness. He
relied on the fact that this arises from allegation of breach of obligation by C (whether
contractual or based on an oral assurance).

At the start of the trial I struck out parts of the Ds’ “truth” Defence and large parts of
the witness statements in support. For reasons | gave in my ruling on the first day, |
determined that the Ds were seeking to turn the trial into a general and roving inquiry
into many and varied complaints about the general conduct of C during her
employment. | determined these were not relevant matters when one considers the
meaning determined by the Deputy Judge, and the imputations which are concerned
with post-termination alleged wrongful conduct of C in the two aspects.

It is well-established that it is the particular imputation that the words are decided to
bear that must be proved substantially true. The Ds will not avoid liability by proving
the truth of other facts that might be damaging to C’s reputation, but which were not
presented or implied in the publication made (or which were not complained of). This
is the case even if the other facts relate to the same sector of the C’s life, and are no less
damaging to her reputation

Leading Counsel for C complained, rightly in my judgment, that the Ds’ pleading and
evidence was an attempt at “character assassination” which had little relevance to any
proper truth defence and fell foul of these well-established principles. On an unrelated
matter, | was also concerned about the fact that the Amended Defence and Ds’ witness
statements contained detailed reference to sensitive personal/family matters concerning
C which were not relevant and which should not have been put before the court. Those
matters also fell to be struck out but in argument Counsel for the Ds properly accepted
that they should be removed without order. | am surprised that they had appeared in the
first place. They had no possible relevance.

The approach of both parties in their witness statements was to proceed on the basis
that the court would be conducting a form of “moral accounting” of meritorious and
unmeritorious conduct of each of the parties in the course of the C’s employment. That
also led to the creation of several trial bundles when in fact the relevant
contemporaneous documents would not even fill a single slim volume.

In addition, there were two areas of discrete evidence (which I call “the CVs issue” and
the “Bridge-1T Lend issue” below) where C did not seek to strike out the pleading and
related evidence. As | said during closing submissions (and Leading Counsel for C
agreed) these were also irrelevant matters. | have however made some findings (with
brief reasons) on those issues given they were pursued in cross-examination and closing
submissions.

Overall, Counsel were focussed and concise in their questioning of witnesses and they
gave me substantial assistance on the law in writing and orally. They also behaved with
courtesy to both one another and to all witnesses.
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| heard oral evidence from C, D1, Jessica McPherson (a former employee of LCA),
Matthew Butler of Balgores, and remotely from Martin Gibbon, Group Managing
Director of Balgores. My impression of each of the witnesses was that they were
straightforward in their answers and seeking to do their best to assist me. C and D1
were sometimes reluctant to give short answers when they were being asked questions
on uncontroversial matters and reluctant to not simply agree to things (in the fear of
unwittingly giving some ground) but that is not a matter which I consider should be
held against them.

This is a case where a relatively clear factual picture of material events can be
constructed on the basis of contemporaneous documents. These include not only emails
and social media chatter but also recordings of legal advice (where the Ds have waived
privilege: see Tagg 1 and Tagg 2 which are transcripts of this advice). | have used the
written documents/recordings as my primary source for findings where there are
disputes of fact. Where witnesses have denied events took place but I have found to the
contrary, | do not consider those witnesses were seeking to mislead me but rather that
(as is common) recollections fade and honest people can convince themselves of events
(or what they understood) when they are in fact wrong.

Given that D1’s state of mind at the time of the publications is one of the central issues
to be determined, | have approached her oral evidence at trial of what she was thinking
several years ago with caution. D1 is defending a serious legal claim made against her
with allegations of malice and a lack of good faith. In my judgment, her
contemporaneous communications with others at the time of the material events are
more likely to be reliable than oral testimony some years later given that they would
not have been made in the knowledge that they would ever be seen/heard by third
parties. As appears below, the uninhibited recorded communications she had with her
legal advisers are in my view the most reliable evidence on the malice issue. | have
however also given weight to her oral testimony.

As for C, her candid text/WhatsApp communications with her close confidantes are a
much better guide for me in relation to the events and her motivations than her witness
statement prepared much later. The witness statements of course have real weight but
must take second place to clear documentary evidence in the ordering of evidential
value.

In summary, the issues for my decision are proof of publication, proof of serious harm,
the truth defence, qualified privilege, and malice. There are issues before me as to the
nature of the losses if any suffered by C which overlap on the evidence with earlier
issues.

The Facts

My narrative of the facts is based primarily upon the documents, as indicated above. |
have also relied upon oral evidence on matters of common ground and will make
findings of fact where matters have been disputed. I will however only make findings
where | consider the dispute to be material to the determination of an issue | have to
decide. Even after the striking out, there remain a number of issues between the parties
which are not relevant to the claim.
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29.

LCA’s business and the recruitment of Fiona George

The role of LCA’s recruitment consultants is to find suitable candidates to fill roles for
its employer-clients who are generally estate agents or property companies. This is
typically done through LCA’s candidate database and through websites such as Reed
and Linked-In, where LCA’s consultants look to identify suitable candidates, or from
the CVs of candidates who approach LCA for work. LCA’s recruitment consultants
are paid commission on the roles that they fill. The roles to be filled come
predominantly from LCA’s established network of employer-clients and candidates.
When a role comes in that a client needs to be filled it is listed on LCA’s system. All
consultants have access to all of the roles registered, and whoever fills a role is paid
commission on that role. There is an issue between the parties on the witnesses’
statements as to whether C was paid or overpaid commission. This is not relevant and
I make no findings.

LCA’s staff all work from its office in Essex. In 2018 it also used a service office in
Bank (1 Cornhill) in London for interviews and meetings with clients and candidates.
In early 2018, LCA’s team included Ms McPherson who was the team leader, Ryan
Doyle and Keith Cross who were senior recruitment consultants, and Rowan Smith who
was LCA’s marketing consultant. D1 sat in a separate office but the rest of the team sat
in one open-plan room. Paul Jacobs (“Mr Jacobs™) was also part of LCA’s team. He is
a consultant to LCA (not an employee) with over 40 years’ experience in recruitment
who assists D1 with business development, staff-training and managerial decision
making. He did not give evidence but his interactions with C and his written
communications with D1 are of relevance.

The C was employed by LCA from 26 March 2018 until 19 November 2018 but there
were significant periods when she was away for personal reasons which are not relevant
to the issues in this claim. The documentary evidence before me shows that C was
grateful to D1 for how she had helped C during this difficult time. D1 at this time (and
into 2019) had to cope with stressful personal circumstances involving care of her
father, who was suffering from dementia.

C's contract of employment with LCA was comprised of two documents: a short
Statement of Main Terms of Employment (“SMT”) and the terms set out in the
Employee Handbook (“the Handbook™). | identify these at this stage because, as
appears below, it was not always clear when parties referred to C’s “contract” which
particular documents were being referenced.

As | have recorded above, C's contract with LCA did not include a post-termination
non-solicitation clause. That is, there was no term that would have prevented C from
contacting/soliciting business from people and entities with whom LCA dealt. To
similar effect, it is common ground that LCA did not enter into agreements with clients
(such as Strettons and Balgores) or potential candidates by which they had to agree to
deal with LCA exclusively.

C’s contract did however include a confidentiality provision. It is of some importance
in this case given the reliance placed upon it by the Ds in explaining D1’s state of mind.
The SMT stated that it incorporated the terms and conditions contained in the Handbook
which included the following:



THE HONOURABLE MR JUSTICE SAINI George v Cannell & anor.

Approved Judgment

30.

31.

“B) CONFIDENTIALITY
1) All information that:

a) is or has been acquired by you during, or in the course of your
employment, or has otherwise been acquired by you in
confidence;

b) relates particularly to our business, or that of other persons or
bodies with whom we have dealings of any sort; and

c) has not been made public by, or with our authority;

shall be confidential, and (save in the course of our business or
as required by law) you shall not at any time, whether before or
after the termination of your employment, disclose such
information to any person without our prior written consent.

2) You are to exercise reasonable care to keep safe all
documentary or other material containing confidential
information, and shall at the time of termination of your
employment with us, or at any other time upon demand, return
to us any such material in your possession.”

I will call this “the Confidentiality Clause” below. In order to explain the significance
of this clause, | should identify that D1’s evidence at trial was that she has no legal
training and that her understanding was that the Confidentiality Clause meant that her
employees must respect the confidentiality of information obtained in the course of
their employment at LCA, so that they should not retain this confidential information
when they left. Importantly, her evidence was that she believed that this contractual
restriction “precluded the use of such confidential information, including its use to
identify, contact and place candidates with employers with whom LCA employees dealt
with”. So, in short, her evidence is that the Confidentiality Clause, in her non-legal
understanding, essentially restrained an ex-employee in dealing with or soliciting
clients/candidates - that is, covering the same ground as a classic non-solicitation clause
but less strongly. | will return to a consideration of this evidence when I address D1’s
state of mind at the time of the relevant publications on the malice issue.

The resignation of C

Returning to the chronology, for reasons which I do not consider relevant to the issues
| need to determine, things did not work out well between C and LCA. What is relevant
is that by 19 November 2018, D1 had come to the view that C’s employment with LCA
would be terminated. Putting matters neutrally, the Ds considered they had made
substantial allowances to assist the C at a time of personal difficulty but she was not
performing as they would have wished and had behaved inappropriately in certain
respects. On the other hand, C considered she had legitimate complaints about the work
environment (and conduct of other colleagues) and that she had performed her duties
to an appropriate standard. Who was to “blame” for this situation is the subject of
extensive parts of the witness statements and | make no findings save for recognising
the strongly held feelings held by both parties.
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On 19 November 2018, a meeting took place between D1, C and Paul Jacobs at Costa
Coffee in Woodford. 1 find that C was told that she ought to resign and that if she did
so she would obtain a reference. There is a clear record of what happened in an email
sent by D1 to Liam Tagg (“Mr Tagg”), an Employment Law Consultant, who worked
for Peninsula Business Services (“Peninsula™), an SRA regulated entity, immediately
after the Costa Coffee meeting. That records that “[C] expressed concern about finding
employment when being sacked and Paul offered her the option to resign if she felt this
is something she would like to do and that of course we would be happy to provide her
with a good reference. She twisted this suggesting he would only give a good reference
if she resigned. Which Paul clarified was not how this was said”. | find that this is what
happened and importantly there was no conditionality imposed on the reference.

It is common ground that following the Costa Coffee meeting C resigned from her
employment with D2 by email timed 14.56 on 19 November 2018. | note that C said
in her resignation email that she hoped that she could rely on a reference from D1. She
also thanked D1 personally for “all your support during my time at LCA”.

At 14.58 on 19 November 2018, D1 sought Mr Tagg’s advice on how she should reply
to C’s email of resignation. At 16.20 on 19 November 2018, D1 sent the draft reply she
proposed to send to C’s resignation email of 14.56 to Mr Tagg. This dealt with
essentially financial and notice issues. Notably, this draft did not mention that C was
bound by a non-solicitation clause (nor in fact did it make reference to any post-
termination restrictions or confidentiality). At 16.42 Mr Tagg replied and added a
paragraph to D1's draft email to C which is shown in red text in the email ("the red
paragraph™). He was the draftsman of the red paragraph which said:

“I would also like to take this opportunity to remind you that
during and after your employment has ended on 19/11/2018 you
will still be bound by the post-employment obligations and
restrictions set out in your contract of employment, namely the
confidentiality clause within the handbook, including the non-
solicitation of clients and candidates details that were gained
during your employment. | trust that you are unlikely to breach
these terms but confirm that the Company would take action to
protect itself under these circumstances.”

The genesis of the red paragraph is not explained in any contemporaneous documents
but (by waiver of privilege) the Ds have disclosed a recorded conversation of the
discussion between D1 and Mr Tagg (and his oral advice) on 19 November 2018 which
explains how the red paragraph came to be added. | will need to consider this evidence
(which is at the heart of C’s malice case), and D1°s account in more detail below, but
for present purposes | record that D1’s evidence is that these added words (the red
paragraph) represented her genuine belief of what C’s contract terms meant and says
they were added to the email by our “employment lawyers”. The recording of the
advice which Mr Tagg gave is in an agreed transcript which is attached to this judgment
and will be referred to below as “Tagg 1.

D1 sent the email which included the red paragraph to C at 16.53 on 19 November
2018. C did not respond in writing or orally to the email suggesting that any part of it
was incorrect.
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Were assurances given?

The Ds rely on three conversations between C and D1 (following C’s departure from
LCA) in which the Ds say C made oral statements to the effect that C would not
compete with D2 by contacting LCA’s clients and candidates. It is common ground
that certain conversations took place on 22 November, 30 November and 10 December
2018 and those are the conversations in which it is said by the Ds that the assurances
were given.

| find that C did give assurances to this effect to D1. I accept D1’s evidence and reject
C’s oral evidence at trial to the contrary. C repeatedly and unconvincingly resisted
making any concession in this regard when the documentary evidence clearly suggests
some form of assurance must have been given, as | describe below. Although C’s
pleaded case is a denial, her oral evidence was ultimately not clear. In closing her
Leading Counsel, with realism and delicacy, did not appear to seriously challenge the
fact that the evidence pointed to assurances having been given.

The Ds’ case on assurances is supported by the contemporaneous material. In addition
to accepting D1’s oral account, the following facts are significant in my finding that
assurances were given. The starting point is that C knew that D1 had said her contract
prevented C from soliciting the Ds’ clients and candidates. It is in those circumstances
C approached D1 to get a reference to work at another recruitment firm. It would be
odd if the issue of compliance with these terms would not be raised by D1 when she
was being asked to assist C.

C’s understanding is also revealed by C’s candid texts to her friend Nicki Newton (“Ms
Newton”) (who had joined Balgores from LCA) and with whom she appears (from the
texts) to have had a close relationship. C texted Ms Newton on 20 November 2018 in
the early hours. C was clearly upset about what LCA “had done to her” (which I read
as effectively procuring her resignation). C proposed to send to D1 a text message
seeking D1’s help. That draft message was shared by C with Ms Newton before it was
proposed to be sentto D1. C informed Ms Newton that she wished to act (in her words)
as a “shark”. In effect, she was seeking to manipulate D1 so that she could compete
with LCA’s business by deceiving D1 to send C’s CV to a new employer.

The texts show that C’s plan was that if D1 was persuaded to do this this would preclude
D1 from suing her. This was all to be done while misleading D1 into believing C was
just simply being genuine in seeking advice and assistance in getting a job. | have not
set out the unedifying texts in more detail. C’s conduct in this regard does not put her
in a good light. The texts include deeply offensive comments and language in relation
to D1 including homophobic comments - for which she apologised in court. But
ultimately it seems to me that this unfortunate episode of what the Ds called “revenge”
for perceived poor treatment at the hands of the Ds is of little overall relevance in this
claim save insofar as it assists in determining whether assurances had been given.

On 20 November 2018, C sent D1 a text as follows:

“I am writing now as a friend not an ex employee. | really would
be very disappointed if things were left as they are. I’ve had time
to reflect and would really appreciate your input and advise in
terms of possible options career options. | would also really like
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to leave things on very amicable terms with you. Do you have
anytime free for a quick even 30 minute meeting at some point
this week?”

C rang D1 on 22 November 2018. There is a dispute as to the general subject matter of
the conversation but on both parties’ cases the subject matter was future work prospects
for C in recruitment. In those circumstances, | find it is only natural that D1 would seek
an assurance from C in line with the provision she had said C was subject to, and that
C would volunteer such an assurance.

On 30 November 2018, there was an exchange of text messages in which C had sought
D1’s help in providing a reference for a job at Fawkes & Reece (a City firm) and told
D1 that a local competitor recruitment firm had also made her an offer. In those
circumstances, it is again very much more likely that an assurance against poaching
business was given by C than otherwise.

| note that D1 partly evidences the subject of the 30 November 2018 call and her
disappointment that C had been to see a local (and competitor) recruitment firm in a
text response to C of that same day. | find that the disappointment expressed by D1
“given our chat” is far more consistent with assurances of non-solicitation having been
received from C than not.

On behalf of C, it was submitted by Leading Counsel in his closing that whether C
made any statements or gave assurances concerning the degree to which she might
remain in the same market as D2, that needs to be seen in the context of pressure being
exerted upon her by D1. Leading Counsel for C argued (and suggested in cross-
examination of D1) that at the time D1 was “trading” the reference that C needed in
order to obtain a new job as a recruiter at Fawkes & Reece and the reference was offered
in exchange for such assurances. | was referred to the facts that D1 later stated in an
email dated 11 January 2019, she gave C a glowing reference “on the basis she does
not contact our candidates and clients” (this was a reference orally given by D1 to Mr
Lingenfelder, as | describe below).

Why C gave assurances to D1 does not to my mind matter. There was clearly give and
take on both sides. The relevant fact (and I so find) is that she gave these oral assurances
on each of the days pleaded by the Ds. I note (in further support of the Ds’ case that
assurances were given) in a text message that C later sent to a new colleague at Fawkes
& Reece which referred to her approaches to Strettons and stated: “hopefully my ex
boss won’t find out”. To that one can add the email correspondence much later (11
January 2019 - see below) between D1 and Mr Jacobs which also supports the Ds’ case
that she had received assurances from C that she would not contact LCA’s candidates
and clients.

The C joins Fawkes & Reece

On 28 November 2018, the C texted D1:

“I have found a really exciting opportunity and I have very much
taken on your advice in terms of company and setup. Graeme
Lingenfelder is the Director from Fawkes and Reece. He will be
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contacting you : ) Is it possible to have a quick chat tomorrow

2

prior to that?...”.

D1 spoke to Mr Lingenfelder on 3 December 2018, when she gave the C a positive oral
reference. C was successful in obtaining a role within that company.

C chases her contract with LCA

On 19 December 2018 C emailed D1 to ask for a copy of her “contract” and to ask
about some shoes she had left behind at LCA. D1 responded: “what do you need the
contract for? What issues are you looking to avoid? Has something changed?”.

When asked in cross-examination why she had not simply provided the contract she
said it would have been difficult for her to access it as she had finished for Christmas.
C responded on 29 December 2018 to say that she wanted to check her job title. D1 did
not respond to this and the matters seemed to have been dropped. I reject D1’s account
and find that the reason D1 did not wish to send the “contract” (which she believed was
the Handbook) was her concern that C might discover there was no covenant against
solicitation. In the circumstances then prevailing D1 was concerned about soliciting of
clients by C and a later private email exchange on 11 January 2019 between D1 and Mr
Jacobs supports this conclusion (see [58] below).

It is clear to me on the evidence that C was planning to target LCA’s clients (contrary
to the assurances she had given to D1). There are in evidence text exchanges with Mr
Lingenfelder dated 21 December 2018 in which she states that: “Strettons on board”
and that she was: “working my way down my list”. C has not disclosed any list but
Strettons were the LCA employer-client where she had placed Lianne Berman (a friend
of C). | agree with the Ds that this material supports their case that the C was putting
her plan to target LCA clients into action and working through a list of LCA’s
employer-clients and candidates. This was part of her revenge strategy for the slight she
felt she had suffered at D1’s hands.

A positive written reference was provided to C by D1.

On 3 January 2019, C began employment with Fawkes & Reece. It is common ground
that whilst employed by Fawkes & Reece, the C contacted some clients and candidates
with whom D2 had dealt. I will summarise the contact insofar as material to the claim
below.

On or around 11 January 2019, Ms McPherson heard from Strettons that C had been in
touch with them, looking for business. C had helped place a candidate at Strettons
whilst she was at LCA. Ms McPherson was told by Strettons that they were annoyed
because, after her departure from LCA, C had taken the candidate out for lunch. This
concerned them because they feared she would try to poach the candidate that Strettons
had just paid LCA to recruit. This information was passed on to D1 by Ms McPherson.

D1’s evidence, which I accept, was that she was disappointed that C had contacted a
client of LCA’s as she had helped her gain the new role at Fawkes & Reece and she
had promised her in discussions that she would “act honourably and not contact LCA
clients” (in effect, the assurances to which | have referred above). D1 did not at that
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time take any action after hearing about the call to Strettons. I accept D1’s evidence
that she had hoped this was an isolated incident.

However, there is significance in the fact that she discussed the Strettons matter with
Mr Jacobs and those exchanges are material in assessing D1’s state of mind. | will call
these emails “the Jacobs Emails™.

The Jacobs Emails

The first is an email sent by D1 to Mr Jacobs at 10.26 on 11 January 2019 in which D1
informed Mr Jacobs about D1's concerns that C had contacted one of "our clients"
(clearly, this was a reference to Strettons). D1 did not mention that this was in breach
of a non-solicitation clause. Instead, the email suggests she is annoyed that she gave C
a “glowing reference” on the basis that C would not contact “our candidates and clients”
and that C had not “respected” this request (again evidence which in my view supports
D1’s case that assurances had been given).

Mr Jacobs replied at 10.41 on 11 January 2019 and he urged D1 to inform C that she
was bound by restrictive covenants and that unless C stopped approaching “[LCA’s]
clients and candidates” the Ds would take “severe legal action against her and pursue
an injunction.” He stated in terms that D1 should be sent “a copy of her Employment
Contract with references to her Restrictive Covenants...”

D1 replied by email to Mr Jacobs at 11.12 on 11 January 2019. She set out the
background to the inclusion of the red paragraph in the email she sent C on 19
November 2018 and attached the letter of 19 November 2018 she had sent to C.
Referring to the Peninsula legal advice, she explained to Mr Jacobs: “When looking
through contract we had nothing substantial in it, so under peninsula guidance added
the vague sentence highlighted below to her [the red paragraph]...l have subsequently
received signed restrictive covenant agreements from all existing staff (copy attached).
I know she can't find her handbook copy as she asked me to send it to her after | broke
up at Christmas (which I didn't send). So a difficult one to quote on legal terms...”.

This email makes clear that by now D1 believed that C had requested a copy of her
Handbook because she did not have a copy. D1 stated that she had ignored C's request
to send her a copy. | find that this was to ensure that the C could not see for herself that
there was no non-solicitation clause. I will need to consider D1°’s state of mind in more
detail below but at this stage | would observe that if D1 believed that the Handbook did
include a non-solicitation clause or something to similar effect (like the Confidentiality
Clause) it is somewhat surprising that she did not simply send the Handbook with the
confidentiality provision highlighted.

This email exchange with Mr Jacobs reveals that, in the discussion about the
deficiencies of C's contract, he is told that remaining members of staff have had to sign
restrictive covenants since C's departure.

Having been informed of the contractual position by D1 at 14.02 on 11 January 2019
Mr Jacobs advised D1 that: “Despite the limitations in the Contract, | would still go in
strong in the fashion that | have described, particularly as she cannot find the copy of
her contract.” He also advises that D1 also allege to C's employer that she is in breach.
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“Go for her Lynn”. In fact, as noted above, D1 did not pursue matters following the
Strettons issue.

Mr Butler becomes annoyed with C

However, the issue of C dealing with LCA’s clients arose again a few days later. On 17
January 2019, Ms McPherson emailed D1 stating that she had spoken with Matthew
Butler (Sales Director of Balgores) about the instruction of C by Balgores. Mr Butler
is reported to have stated that "Martin™ had agreed to this. It is agreed that this is a
reference to Martin Gibbon, the Group Managing Director of Balgores and therefore
Mr Butler's superior. It is also agreed that this was Mr Gibbon giving Mr Butler the “go
ahead” to use C’s services as a recruitment consultant on certain financial terms.

D1 replied to Ms McPherson on Sunday 19 January 2019: “Silly Girl. Don't worry, |
will deal with this when back.” This is clearly a reference to C.

In or around this period, D1 also learned from Ms McPherson that Mr Butler had called
her and said that he was annoyed with C because of a dispute in which she was claiming
a fee on a candidate introduced by another recruiter. I will call this the “double
commission” issue. It is agreed between the parties that Mr Butler had this concern and
he was upset that his firm was being asked to pay two commissions (and | say nothing
about the merits of his concern - that is not relevant).

Mr Butler gave evidence of his dealings with C. Save in respect of his recollection of
what he discussed with D1 on 21 January 2019 (which is the subject of the slander
claim), I consider his evidence to be reliable and | accept it. Mr Butler said he had
originally spoken with C as a favour to an employee, Ms Newton, and agreed that she
could send him some CVs to consider. His evidence was that dealing with C was “a
nightmare from the start”. That is because the very first candidate CV that she sent him
was for a candidate that had already been referred to his firm by Kings Permanent
Recruitment. That led to the double commission dispute. He explained the nature of the
problem to Ms McPherson at LCA. He said that she sounded surprised and told him
that she would mention to D1 that C had been in touch with Balgores. He did not recall
Ms McPherson saying that the C was in breach of her employment terms with LCA but
he could not recall this part of the conversation clearly.

There is an issue as to whether on the morning of 21 January 2019 Mr Butler left a
voicemail for C saying that he did not want to deal with her further as the first
instruction had been problematic (by reason of the double commission issue). His
evidence is that he believed he said that he was concerned that she should not be dealing
with Balgores because she had worked at LCA. In his words, he “wanted a reason to
not work with her further because she had caused me hassle”. Although it was suggested
late in the trial that there was no evidence of such a voicemail having been left at that
time, I accept Mr Butler’s evidence that he left such a message. | also consider the
evidence shows that he was independently upset with C and put off dealing with her
because of the double commission experience (and that does not depend on when he
left her a voicemail).

D1’s conversation with Mr Butler on 21 January 2019
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It is common ground that Mr Butler spoke to D1 during the day on Monday 21 January
2019. This call is significant because it forms the basis of one of the slander claims. Mr
Butler’s recollection (which I accept) is that he called D1 to discuss other matters and
that the issue of C arose as Ms McPherson had relayed to D1 the contents of their earlier
call about C. T have difficulties however with his and D1’s recollection of what passed
on the call. I will first summarise their evidence and then move to my finding.

Mr Butler’s evidence was that he does not recall D1 saying anything about terms and
conditions or suggesting that C was in breach of her contractual obligations to LCA.
He said that he had the impression after the call that there might have been an issue
between LCA and C, and that she ought not to be approaching LCA clients (but this
was not based on anything specific said by D1). He emphasised that he had already left
the voicemail for C by the time that he spoke with D1 confirming that he did not want
to deal with her C (which | have accepted). He referred to the fact that had C left him a
voicemail in response to his in which she said that lots of “inaccurate information” was
being given to him, referring to LCA.

D1’s evidence of her call with Mr Butler is broadly consistent with his account. Her
evidence was that she told him that she was surprised that C had contacted him when C
had specifically told D1 that she would not contact LCA clients after she left. She was
adamant that she did not tell Mr Butler that C’s actions were in breach of her terms and
conditions of employment. Her evidence is that the email that Mr Butler later sent C
(referred to below, the Butler Email) does not reflect the discussion or the words she
used. She emphasised that she went no further than to say that she was disappointed at
C’s behaviour.

Following his oral communications with the Ds, Mr. Butler sent C an email at 16.32 on
21 January 2019 (“the Butler Email”) stating:

“Please can you put our search for staff from you on hold. I have
spoken again to Lyn Cannell today she advises that as part of
your terms you should not be approaching her clients. As you
know, | have dealt with Lyn for 10 yrs and until you have come
to a resolution with her I think its best we put on hold for now”.

In his witness statement Mr Butler said that “the wording ‘part of your terms’ were my
words and not Lynn’s”. Insofar as the email says that he spoke “again” to DI, his
evidence was that he only spoke with D1 once and that the earlier call was with Ms
McPherson. He also says: “I would never have dealt with Fiona George again
regardless of anything said by Lynn. She had caused me a headache with her first
candidate referral and behaved in a way that | felt damaged any chance we had of a
working relationship”.

My conclusion on the evidence is that D1 said words to the effect recorded in the Butler
Email to Mr Butler on 21 January 2019. | start from the position that where some time
has passed since the events and the language in this contemporaneous document is
clear, 1 would require some persuasion not to prefer its contents (and to draw the
obvious inference) over witness statements and oral evidence given some years later.
My finding is that Mr Butler’s oral evidence is honestly mistaken. It was understandable
that Mr Butler could not remember properly what had happened on 17 - 21 January
2019 when in March 2019 (only 10 weeks after those events) he said in an email he was
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“racking his brains” to remember what happened. | find it hard to accept that his
memory had improved to enable him 18 months later to make a witness statement
saying these words were not spoken. The overriding point however is the language of
the Butler Email.

Did D1 say anything to Mr Gibbon about C?

Martin Gibbon, Group Managing Director of Balgores, gave evidence that he did not
discuss C with D1 in January 2019 and in fact had never discussed her with D1 or
anyone else at LCA. He also had no recollection of discussing C with Mr Butler in
January 2019 or at all. This was also the evidence of D1.

| accept this evidence. I find there was no publication of the words complained of to Mr
Gibbon. T also do not accept C’s evidence that Mr Butler had told her that D1 had
spoken to Mr Gibbon and asked him to stop doing business with the C. | prefer the
evidence of Mr Gibbon and D1 who were the direct parties who are said to have spoken.

D1’s emails to C and to Mr Lingenfelder on 21 January 2019

At 16.30 on 21 January 2019, D1 wrote to C as follows (I will call this “the George
Email”):

“It is with great sadness and disappointment to find that despite
making clear to you, both verbally and in writing, of your post-
employment obligations under the terms of your employment,
not to solicit business from LCA clients and candidates and your
absolute assurances that this is something you would never do,
that you have in fact been proactively approaching our clients for
new business as well as contacting candidates of LCA. Whilst |
have done all I can to support you during your time at LCA and
following your departure, you have left me no choice but to
address the breach of your post-employment obligations and
inform you that if you persist in approaching our clients and
candidates | will take severe legal action against you and pursue
an injunction. I will also be writing to your employer advising
them of your actions and seek their assurances that they will
prevent you from abusing your post-employment restrictions. |
have worked hard to build a business based on honesty, trust and
loyalty and will do all I can to protect it. | will therefore be
contacting our clients to advise them of your actions and your
violation of the terms of your post-employment obligations. |
would urge you to take serious note of this warning and confirm
in writing that you will immediately desist from approaching
LCA clients and candidates and that you will respect our post-
employment restrictions and data protection policy. | urge you
to demonstrate the consideration and respect this request
deserves and confirm that you will not be making any further
contact with LCA clients and candidates. If 1 do not receive
confirmation in writing from you in this regard within the next
seven days | will commence legal action without hesitation. |
sincerely hope that this will not be necessary and that you can
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continue your time at Fawkes and Reece without the distraction
of more legal action, as | am only too aware of the impact this is
likely to have on you. I look forward to hearing from you”.

Shortly afterwards at 16.37, as she said to C she would, D1 sent the Lingenfelder Email
of 21 January 2019 which has been at the centre of this claim. I have set this out above
and will not repeat it: see [6].

Both of these communications followed legal advice from Mr Tagg (Tagg 2). | will
address that separately below in detail together with the 19 November 2018 advice
(Tagg 1) given by Peninsula when I consider the plea of malice.

C went to find Mr Lingenfelder as soon as she received D1’s email. She explained to
him what had happened in relation to the email from Mr Butler and also told him that
what D1 had said in her email to C was untrue. She informed Mr Lingenfelder that there
was nothing in her contract restricting her from contacting clients. It was at this point
that he showed her the email he had just received from D1.

They discussed the Ds’ threat of legal proceedings and Mr Lingenfelder said that he did
not think D1 would sue Fawkes & Reece, because of the costs involved. C was
concerned because D1 had threatened to sue her personally. Although they discussed
the allegation of breach of contract, Mr Lingenfelder did not ask her whether she had
given assurances. The main issue discussed was the contract, so C showed Mr
Lingenfelder the Handbook so that, in C’s words “he could see for himself that there
was nothing preventing me from speaking to Balgores or Strettons or any other LCA
clients”. Mr Lingenfelder said that the best way to deal with this was to ring-fence some
LCA clients.

When C got home on the evening of 21 January 2019, she became hugely emotional.
She spoke to her friends and family about what had happened and asked her other
recruiter friends for advice. She did not sleep well that evening and was constantly
worried about what might happen next. She was concerned that D1 had a “vendetta”
against her. The next day, she called Mr Lingenfelder to tell him that she was resigning.
She felt she could not bear the humiliation of being in the office with other people
knowing about D1’s allegation and the issues with Balgores. It is clear on the basis of
her private texts that strenuous efforts were made to persuade the C to remain at Fawkes
& Reece. | return to those below.

Although D1 told C in the George Email that she would be contacting clients about her
poaching activities, her evidence is that she never did so. There is nothing in the
evidence before me to suggest that she did so. | find there was no further publication.

Mr Lingenfelder replied to D1 in an email of 22 January 2019. He said:

“Hi Lynn, apologies for the belated response, much like
yesterday my feet have not touched the ground and am at my
desk for the first time since yesterday pm. | am happy with the
client list we have allocated to Fiona, but if you wish to share
more specific information then I will certainly look into this. We
often have consultants join us from competing businesses and
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our advice and actions are always to respect any covenants that
are relevant and applicable”.

C returned to work on 23 January 2019 and spent her day trying to explain things to the
clients, who were not ring-fenced, that she had already been in contact with, as well as
to try to get some new clients. She said this was futile because all of the calls and emails
she made to existing clients went unanswered, and it was proving very difficult to get
enough new clients on board to make up for the ones she had lost. On the evidence, |
find that this was not because of any communication by the Ds to these clients. See my
finding above.

D1 replied to Mr Lingenfelder on 25 January 2019 stating:

“Thank you for taking the time to respond to my email on
Tuesday and no apology needed for the delayed response, | know
the feeling! Given the circumstances, | trust you will appreciate
my reluctance to share information about the LCA candidates
and clients Fiona has been in contact with, but can give you my
absolute assurances that these are not existing clients of yours.
Whilst | appreciate our respective businesses relate to the
property industry, Fiona had stressed you specialise in
construction and assured me there would be no competing issues,
hence my genuine surprise at her recent activity. It would be
helpful to understand your direction to Fiona on this point.
Thank you for confirming your respectful position on post-
employment covenants when recruiting consultants and trust you
will reinforce this with Fiona to avoid any further conflicts. |
await confirmation from Fiona next week and hope this matter
can be resolved respectfully. If however, Fiona’s post-
employment obligations are not respected, | will of course take
further action to protect our business. I sincerely hope I can trust
your support in this matter and look forward to hearing from you
both with confirmation shortly”.

Insofar as D1 believed Mr Lingenfelder was agreeing with the position that D1 had
relevant covenants | consider she was mistaken. Mr Lingenfelder had seen the
Handbook and he had been careful in saying what would be respected by C.

Mr Lingenfelder responded on 25 January 2019. He explained that whilst his company
specialised in construction recruitment, they had a relatively new estate agency
division, which is where C had been working. He told D1 that he had allocated their
own clients to C so there was no need for her to contact LCA clients. His email indicated
he had seen a copy of LCA’s Handbook (which C said she had shown him within
minutes of the email being received by her). D1 did not respond to this email.

On 28 January 2019, Mr Lingenfelder emailed D1 to say that C had tendered her
resignation to Fawkes & Reece over the weekend and was no longer employed by them.
He also said: “I did make it clear to her upon starting that she needed to avoid any
clients that she had previously done business with at LCA but it fell on deaf ears”.
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C’s resignation email of 27 January 2019 sent to Mr Lingenfelder included the
following:

“Lynn Cannell has played a significant part in my decision. She
has taken it upon herself to tarnish my name throughout the
industry and it is now clear that the clients are rejecting my
approaches because of this and | believe will continue to do so
for some time”.

Mr Lingenfelder informed D1 of the resignation on 28 January 2019 and she responded
on 29 January 2019 as follows:

“So sorry for the delayed response, | have just located your
emails in my junk folder! | just wanted to thank you for your
open and respectful communication in respect of Fiona and of
your business interests. Given the information provided to me
following Fiona’s departure from LCA (separate from the post-
employment issues), | feel you have had a lucky escape”.

Mr Lingenfelder’s reply to D1 on 29 January 2019 was in the following terms:

“Hi Lynn, thanks for the reply and yes, it certainly does appear
to be that way! | did make it clear to her upon starting that she
did need to avoid any client’s that she had previously done
business with at LCA, but it fell on deaf ears. Quite a lot of time
wasted in the past month, which was disappointing, but like you
say ’ve probably saved myself a lot more time and hassle in the
long run.”

On its face this communication (which I consider more accurately reflects the facts
more than any later oral testimony) shows that Mr Lingenfelder had never in fact
wanted the C to deal with LCA clients and had warned her against this (and that was
nothing to do with any alleged contractual restraints D1 had represented applied to C).

| accept that C was embarrassed by the negative portrayal of her in the Lingenfelder
Email. However, | do not accept her evidence that her reputation with him and the firm
had been tarnished by the breach of contract allegation. It is inconsistent with the firm’s
desire that she remain and her own candid text descriptions of how much they desired
this (see further below). | do not accept that “everyone” would regard her as
“untrustworthy and dishonest” as she says in her written evidence. The Lingenfelder
Email was to one person and he clearly could not have believed that she was restrained
because he had seen the Handbook.

C said that she resigned because she felt that her “reputation had been destroyed and
the hurdles that | would have to overcome in order to repair it as well as earn a good
salary, were insurmountable”. Again, | do not accept this. In my judgment, she had no
compulsion to resign by reason of the Butler Words being communicated or the
Lingenfelder Email. In fact, as appears below, her actual thinking is revealed by the
texts in evidence before me.
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Not long after leaving Fawkes & Reece, C was successful in getting a job in recruitment
for the education sector. That began on 25 February 2019 and so she claims she lost
around 3 weeks’ pay, £1,538.4 (before tax). Those figures are agreed but there is an
issue as to whether this is recoverable loss.

On the evidence before me, it is clear that no pressure to resign came from Mr
Lingenfelder. Indeed, in candid (and | assume truthful) messages to her friends C
appears to suggest the opposite in strident terms. The text messages to Ms Berman and
Ms Newton state that Fawkes & Reece were wholly supportive of C. Some examples
are (with comments from me in square brackets):

To Lianne Berman on 22 January:

“My Bosses are 100% behind me”.

To Nikki Newton on 22 January:

“My firm refused to let me resign...

“PS they told me they will “fuck her up”” ... [l assume a
reference to what Fawkes & Reece proposed to do to D1]

“I even told the owner “I’ve lost my passion’ and he said its my
ducking job to get it back. I couldn’t say no...”

’

“They even said no Sales week ever for me...’

“And no deals target nothing.” [a beneficial position for a
consultant, suggesting favour for her]

“But I am still focussed on leaving babes. Just do it my way not
Lynns”

To Lianne Berman on 23 January:

“My director wouldn’t let me resign”.

Consistently with these exchanges no suggestion was made by C in oral evidence that
her employer reacted to the Lingenfelder Email negatively and directly or indirectly
pressured her to resign. Despite this, for her own reasons, C was still in her words
“focussed on leaving” Fawkes & Reece.

| also consider a further text to Ms Newton on 28 January 2019 shows what her
employer thought and reflects the fact that she (and her employer) knew there were no
restraints. That text is as follows with my own additions in square brackets added for
explanation (the redactions have been made by C’s solicitors on grounds, I assume, of
relevance):

“Hey bub, Wow Ms Cuntell [reference to D1] as we all now refer
to her has really taken it too far... | have investigated her claims
that “that I have breached my post employment regulations” and
found said regulations DON’T exist [likely referring to her
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consideration with Mr Lingenfelder of the Handbook]. Not only
that she’s written to her 20 year contact list and (put that in
writing) specifically stated these false accusations and told
everyone in my industry to specifically not work with me [a
reference to the George Email]. Effectively destroying my
career. Plus she even wrote to the owner and Director of my
company [Mr Lingenfelder] and attempted to get me fired.
Which they [Mr Lingenfelder for Fawkes and Reece] thought
was totally pathetic. That is also in fact liable and instead of her
suing me, I’ll be suing her! ££££ [REDACTED] As far as my
career, well it’s not exactly going to recover from this, so I am
looking to move on. X [REDACTED] is going to contact
Chelmsford branch. Not meet him but seems like got potential
over the phone and he’s ex House Network. | had to explain |
couldn’t recruit for Balgores at the mo and I’ve suggested he
contact you guys direct”.

This text speaks for itself. It is frank and consistent with the earlier communications. It
is clear in my judgment that Mr Lingenfelder knew that there were no covenants and
considered the attempt by D1 to damage C by having her employment terminated as
“pathetic”. C’s reason for resigning was not based on the Lingenfelder Email (or the
Butler Words having been said) but her view that her career was at an end because D1
had already carried out the threat to contact the clients which she had made to D1 in the
George Email. C’s position had not become untenable due to the Lingenfelder Email or
what I have found D1 said to Mr Butler.

The Bridge-IT Lend and CVs Issues

These are two matters of complaint against C pleaded by the Ds. As | have said above,
| consider they have no relevance to a proper truth defence and had this been included
in C’s list of issues to which they objected at the start of the trial, 1 would have struck
these allegations out. Leading Counsel for C agreed in closing they are irrelevant. |
heard evidence on these matters and will express (albeit briefly) my conclusions on
these issues.

BridgelT Lend

The Ds say that in breach of contract, C carried out work for BridgelT Lend (a company
of which she was a director and was working for just before joining LCA). | find that
she did not inform D1 of the limited work she was going to carry out for BridgelT Lend
and D1 did not authorise it. However, | accept that C has disclosed all of her
correspondence concerning BridgelT and | accept her oral evidence. Some very limited
work was done during working hours and this may have been completing existing
transactions. There was no breach of contract established.

CVs

The Ds allege that C “misappropriated” candidate CVs during her employment. I reject
this serious allegation of breach and wrongdoing. I note the only documentary evidence
is that on a number of occasions that C sent CVs from her work address to her Bridgel T
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email address. There is nothing which suggests that C did anything other than use them
to carry out work for LCA at home. There was no breach of contract.

The Sting(s) and the Truth defence

The Ds' case on common sting concerns the following scenario: if the Ds do not prove
the truth of the breach of contract allegation, but prove the truth of the breach of
assurance allegation, should the truth defence succeed? If there is a common sting, the
answer will be “yes”. In my judgment, there is not a common sting. While there is
some overlap, | do not consider the two meanings overlap sufficiently for there to be a
common sting. Applying the principles in Polly Peck (Holdings) Plc v Trelford [1986]
QB 1000 at 1020 and Gatley at para.11.5, fn 36, | consider the stings to be distinct and
severable as a matter of substance.

My reasons for concluding that the breach of contract allegation is distinct/separate are
as follows:

Entering into a contract causes a formal legal relationship to arise by which the
parties agree to do/not do certain things. Thereby (on the meaning found by the
Deputy Judge) C signed a contract which included a clause not to contact the
Ds' clients and candidates after her employment with D2 ended. In return she
received a job and a salary.

Contracts are not and should not be entered into lightly. The signatory will
realise the importance of the terms (particularly the consequences of breach).

If the contract is breached, the person breaching it may be subject to a legal
claim at the conclusion of which he or she might have to pay damages. In the
case of a claim for the breach of a restrictive covenant, it is more likely than not
that the claimant will seek a final injunction to prevent further breaches. If an
injunction is granted, it will contain a penal notice warning the defendant that a
breach of the injunction will be taken so seriously that he or she might be fined
or given a custodial sentence if they breach it.

If a contract is breached and the defendant is sued, he or she will also have to
endure the stress and expense of defending a claim. | note that in the
Lingenfelder Email Mr Lingenfelder was told that D1 would bring a legal claim
which would impair C's ability to perform her job at Fawkes & Reece. This will
be particularly so if an injunction were to be obtained against C (as threatened
in D1's email to C).

The allegation that C was in breach of a non-solicitation clause was made on the
premise that Fawkes & Reece would assume that a non-solicitation clause
existed. In regard to publication to a new employer, that is likely to cause the
new employer to restrict the employee's activities to avoid a further breach. In
regard to publication to a client, it is likely to cause that client not to deal with
C.
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By contrast, the breach of an assurance will result in none of the above. There will be
no consequences other than to cause the receiver of the assurance to be concerned that
the other person has gone back on an assurance. The new employer may think that there
is an element of disloyalty in this, but it is of altogether a different nature to an allegation
of contractual breach.

The Ds have never alleged that C breached an actual non-solicitation clause. They have
withdrawn the case that C's actions constituted the breach of a de facto non-solicitation
clause based on a strained/imaginative interpretation of the Confidentiality Clause in
the Handbook. The fact that | find the assurances were given and broken, cannot
establish the truth of the breach of contract allegation.

The remaining case seeks to prove the truth of breaches of contract which occurred
during the C's period of employment (relying upon the CVs issue and the Bridge-IT
Lend issue). In my judgment, even if the Ds' case on both alleged breaches were to
succeed, they would not be capable of proving the truth of the allegation in issue
concerning breach of contract.

Therefore, even if |1 were to find (contrary to my actual finding) that in breach of
contract C did carry out work for Bridgel T Lend and “misappropriated” (the Ds' words)
candidate CVs, those proven facts could not prove that she had wrongly (whether in
breach of assurance or contract) contacted LCA’s clients and candidates.

The Ds’ truth defence fails.

Publication

My findings above are that there were only two publications: the Lingenfelder Email
and the Butler Words. | have rejected the inferential case in relation to the other two
publications.

The result of my conclusions on the facts is that the viable claims remaining are libel
and malicious falsehood claims arising out of the Lingenfelder Email, and slander and
malicious falsehood claims arising out of the Butler Words I have found were spoken
by D1 to Mr Butler.

Libel does not require there to be special damage. Slander and malicious falsehood
require, for the purpose of liability, that either a publication caused special damage or
that it is actionable per se (i.e. without the need to prove special damage). | will address
malicious falsehood separately, but | understand that the Ds accept the slander claim
arising out of the Butler Words (if proved) is actionable per se.

Serious harm to reputation

This is a substantial matter in dispute between the parties. The Deputy Judge
determined that each publication defamed the C at common law. However, for a
publication to be defamatory the following test must also be satisfied under s.1(1)
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Defamation Act 2013: “A statement is not defamatory unless its publication has caused
or is likely to cause serious harm to the reputation of the claimant.”

Both parties referred me to the statements of principle in Lachaux v Independent Print
Ltd & another [2020] AC 612 at [21]. The Supreme Court in Lachaux held that by
s.1(1) a statement which would previously have been regarded as defamatory at
common law alone, because of its inherent tendency to cause some harm to reputation,
is not to be so regarded unless it “has caused or is likely to cause” harm which is
“serious”. “Serious harm” was held to refer to the consequences of the publication and
depends on a combination of the inherent tendency of the words and their actual impact
on those to whom they were communicated. “Likely” to be caused refers to probable
future harm and not merely to the tendency of the words.

In Lachaux at [14] Lord Sumption observed:

“...The reference to a situation where the statement “has caused”
serious harm is to the consequences of the publication, and not
the publication itself. It points to some historic harm, which is
shown to have actually occurred. This is a proposition of fact
which can be established only by reference to the impact which
the statement is shown actually to have had. It depends on a
combination of the inherent tendency of the words_and their
actual impact on those to whom they were communicated.”

(my underlining)

Therefore, it is now a requirement of an action in defamation that serious harm be
proved to have been caused or be likely to be caused by publication of the words
complained of as a matter of fact and by reference to those to whom the words were
communicated. Proof of such fact is a burden upon the claimant. One should also not
lose sight of the statutory qualifier serious harm.

In respect of the extent of publication, seriousness of harm caused is not merely an
arithmetical test: such assessment is not simply a “numbers game”: see Dhir v Saddler
[2017] EWHC 3155 (QB); [2018] 4 W.L.R.1 at [55] (this was pre-Lachaux). In Hodges
v Naish [2021] EWHC 1805 (QB) Richard Parkes QC considered serious harm in the
context of a claim in slander at [144] - [150]. He considered Nicklin J's conclusion in
Dhir in which Nicklin J concluded that the kind of limited harm which will usually be
caused by the very limited publication of a slander could still cause serious harm as
understood by s.1. Notably, Nicklin J emphasised that it is the "quality of the
publishees, not their quantity, that is likely to determine the issue of serious harm in
cases involving relatively small-scale publication”: [55]. Richard Parkes QC endorsed
these propositions. At [150] he stated that the grapevine effect might also be highly
relevant to serious harm.

There was an apparent issue between the parties as to the relevance if any of the
reputation of the claimant in the mind of a publishee to the section 1(1) question: is it
relevant to the determination of serious harm? As I originally understood C’s case, she
said it is not and the Ds argued the opposite. In the context of this case the point can
only be relevant to the slander claim arising out of the Butler Words where Mr Butler
has given evidence (which I have accepted) as to his view of C and why he did not want
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to deal with her (essentially, the double commissions issue). That view was in my
judgment formed before the words were said to him and on any view at around the same
time.

On this subject, Leading Counsel for C relied upon certain observations in the pre-
Lachaux case of Monroe v Hopkins [2017] EWHC 433 (QB) at [70(7)] and [70(8)].
Given the nature of the arguments made to me, | drew the attention of the parties to
certain parts of Lord Sumption’s judgment in Lachaux which appeared to be relevant.
| did this after the trial and invited submissions which both parties helpfully provided
in notes.

At [16] Lord Sumption said (with my underlining):

"Suppose that the words amount to a grave allegation against the
claimant, but they are published to a small number of people, or
to people none of whom believe it, or possibly to people among
whom the claimant had no reputation to be harmed. The law's
traditional answer is that these matters may mitigate damages but
do not affect the defamatory character of the words. Yet it is
plain that section 1 was intended to make them part of the test of
the defamatory character of the statement.”

In the context of [14] of Lachaux (which I have set out above), it is hard to escape the
conclusion that Lord Sumption contemplated that a consideration of the reputation of
the claimant in the eyes of the publishee would be relevant: he thought this was “plain”
from the terms of the section and he puts it in the same category as other relevant factual
matters such as the number of publishees. In this case, asking this factual question (C’s
reputation with Mr Butler) is a straightforward issue given there was only one
publishee. | consider his view of C to be relevant when considering harm caused to her
reputation by the Butler Words and | have evidence on this issue.

Insofar as they suggest a different position, | respectfully do not consider the brief
observations in Monroe justify departing from Lord Sumption’s expressed opinion as
to the scope of the section 1(1) inquiry. Monroe was also a very different case on the
facts (involving Twitter publications). | was also referred to Price v MGN [2018] 4
WLR 150 at [46] which is plainly consistent with Lord Sumption’s observations at [16]
of Lachaux.

| can well see that if there is mass publication, identifying what the potentially thousand
or more publishees thought of a claimant before a publication might be problematic for
the reasons described in Monroe. But | do not see why as a matter of principle the terms
of section 1(1) would not include a factual examination of that issue if raised.
Specifically, if there can as a matter of fact be shown that there was no harm to a
claimant’s reputation because of the negative view already held by a publishee of the
claimant’s reputation, there is nothing in the statute that says this is a factual matter to
be excluded from the court’s factual inquiry.

The impact of publication to a single identified publishee is therefore a matter
governing the fact of whether serious harm has been caused to a claimant’s reputation
by publication to that publishee. Determination of that fact controls whether the words
complained of were defamatory at all in the circumstances. Such fact can be established
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with very much greater confidence where the publishee gives evidence to the court as
to his pre-existing view of the claimant and the reasons for that view.

If evidence given to the Court by the sole publishee leads the Court to doubt that the
words complained of caused serious harm to the claimant’s reputation, Monroe cannot
come to the aid of the claimant’s plea of serious harm. Ultimately, it was not clear to
me (following their note) that as a matter of law C’s Counsel were contesting this as a
proposition.

Rather, there was a very late pleading complaint made by C’s Counsel (in their note)
that the “bad reputation” had not been pleaded in relation to Mr Butler’s view. Given
that this point was the subject of his witness statement and cross-examined, | reject that
as a basis for me to ignore this point. There has been no unfairness to C. Had it been a
pleading point of substance one might have expected it to have been referred to well
before a post-trial note.

| emphasise again however that in the context of this case this legal issue is of relevance
only to the slander case in respect of the Butler Words. There is no evidence before me
on Mr Lingenfelder’s view of C at the time of the Lingenfelder Email.

Arguments on serious harm

Both parties made detailed submissions on this issue and | will seek to summarise at a
high level the factual cases made. | will not however refer to every submission.

Leading Counsel for C submitted that the meaning complained of is the same in regard
to each publication: the breach of a non-solicitation clause. In his powerful submissions
he argued the publication was serious on the facts because:

It hampered C's ability to work. That was precisely why D1 made the allegation.
She wanted to achieve a situation whereby there would be a de facto restriction
on C competing with D2.

This had an impact on C's progress at work and her ability to earn commission.

In his judgment the Deputy Judge stated at [20] that if the breach of the non-
solicitation clause of itself crossed the threshold of seriousness because of the
points made in his two indented paragraphs. He further explained at [22] why
the breach of the non-solicitation clause was serious. Leading Counsel adopted
those observations.

As said by C in evidence, the breaching of a non-solicitation clause was taken
very seriously in the recruitment world. It was argued that this is in fact implicit
in the publications complained of themselves. It was why D1 chose to make
this allegation in the first place.

Within a week of publication, C resigned because she felt her position had
become untenable due to the allegations made against her. Leading Counsel
argued that “but for” the publications complained of this would not have
happened.
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Counsel for the Ds attractively argued that C could not fulfil the serious harm
requirement and focussed on the limited nature of the publications. He emphasised the
case law requiring proof of harm. His submissions were concerned with the
Lingenfelder Email (his primary case being that the Butler Words were not said). He
stressed that since Mr Lingenfelder made clear by email to D1 of 29 January 2019 that
he had told C to avoid LCA clients, the allegations could not falsely have lowered C’s
reputation in his eyes. He submitted that C’s own decision to resign is “null” in the
absence of C’s making out publication to D2’s clients. He relied in particular on C’s
own evidence as to the unilateral decision she made to resign when her employers were
said by her to be “100%” behind her.

Analysis and conclusion: the Butler Words

I will first address the slander claim. | am not satisfied that the words | have found D1
said to Mr Butler would have caused or were likely to cause serious harm within s.1(1)
of the 2013 Act. First, this was a brief oral statement to just one person. Second, as to
the case advanced that the words would have affected the commercial relationship, |
am satisfied on the evidence they were not the cause of the relationship ending. I find
that by reason of what | have called the “double commission” issue Mr Butler had
already been put off dealing with C (even if he had not formally terminated relations
until the Butler Email). It was not accordingly the slander which made him think less
of C. Third, I do not consider the potential percolation to a few people in the Balgores
office to be of relevance in relation to this publication - such limited percolation does
not add in real terms to the serious harm case.

Analysis and conclusion: the Lingenfelder Email

In my judgment, C has not discharged the burden of establishing that the Lingenfelder
Email caused or is likely to have caused “serious harm” to her reputation within section
1(1) of the 2013 Act. I have considered both the inherent tendency of the words
complained of and the evidential position as regards their actual impact on the person
to whom they were communicated.

My reasons for this conclusion are as follows:

First, looking at the words themselves, | do not consider that in context that they
themselves are of a nature that would justify an inference of serious harm
without further evidential inquiry. I have taken into account the Deputy Judge’s
observations when making his ruling on defamatory tendency, but he was not
considering the issue before me and | do not consider the nature of the allegation
(contractual breach of post-termination obligations) was an allegation in and of
itself (such as an allegation of serious criminal wrongdoing might be) which
establishes serious harm as a matter of inference.

Second, the publication was to a single person. | have taken into account the fact
that he was the MD of the new employer and the potential percolation effect,
but this was not a case of media publication.

Third, on C’s own evidence, Mr Lingenfelder was shown the Handbook by her
within minutes of receiving the email and knew that she had no restrictive
covenants or non-solicitation covenants. Any negative view of C which might
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have been obtained was immediately corrected. Her evidence was that once she
showed Mr Lingenfelder the Handbook, he “accepted its contents”.

Fourth, the substance of the evidence of C (and the contemporaneous texts with
her friends) was that, despite the Lingenfelder Email, her firm was “100%”
behind her and made efforts to persuade her to stay. | refer to the evidence
summarised at [94]-[100] above. Had the statement had a serious impact on her
reputation, one would have expected some evidence of negative reception on
the part of Fawkes & Reece. | accept it is difficult for a claimant to call evidence
of positive harm to reputation from third parties but here there is
contemporaneous documentary evidence from C herself suggesting no harm.
The evidence is clear and convincing evidence to the contrary - to the effect that
the firm was firmly embracing C. In C’s own words, the firm/Mr Lingenfelder
thought that the attempt made to get her fired was “pathetic”. That is not how
one would describe the attitude of someone who has formed a negative view of
C.

Fifth, and related to the previous point, it is clear on the evidence that there was
no pressure at all on C to resign and she took this decision unilaterally. | have
found that she must have made that decision because she believed (wrongly, in
fact) that D1 had carried out the threat made by her (in the George Email) to
inform all clients of the position. I accept the submission made by Counsel for
the Ds that C acted on the statement by D1 as to publication to D2’s clients, not
because of any harm caused by publication to D2’s clients. As | have found, C
was the only person to whom that statement as to future publication was given.
| agree that one cannot plead harm arising from libel that is self-inflicted harm
in reaction to a statement of threatened publication made solely to a claimant:
there is no third party publishee.

| have not overlooked the point stressed by Leading Counsel for C that on 25 January
2019 Mr Lingenfelder appears to have demonstrated that he had clearly taken the
publication at face value because he informed D1 that he had acted upon it: “I have
advised Fiona to steer clear of any client relationships that are equally held by LCA for
a set period of time to honour any obligations.” That does not in my view establish (as
against the points | have summarised above) that Mr Lingenfelder thought C was in fact
in breach of obligations and her reputation was damaged. The evidence is clear he knew
there were no obligations. This odd comment is more likely to reflect a safe commercial
course to take and is not a safe evidential basis for a finding that there was serious harm
when balanced against all the other evidence to the contrary.

The libel and slander claims fail on the evidence on the section 1(1) requirement. I will
however need to address the malice issue because it arises in relation to the malicious
falsehood claim and is relevant to the rebuttal of the qualified privilege which may
attach to the two publications. 1 will make findings on the allegation of malice in the
event this case goes further, and | am wrong on the section 1(1) serious harm question.
The malice test is the same in defamation and malicious falsehood: Spring v Guardian
Assurance Plc [1993] 2 All E.R. 273.

For completeness, | note that it is common ground that the Lingenfelder Email was
made on a well-established occasion of qualified privilege and the issue is whether that
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privilege has been lost by malice. The parties did not however agree on the qualified
privilege position in relation to the Butler Words slander claim.

| do not need to determine whether qualified privilege also applied (because that slander
claim has failed on the serious harm requirement). | should record however that I did
not find the Ds’ case particularly convincing and was more attracted by the submissions
of Leading Counsel for C. The Defence asserts that Mr Butler contacted D1 with an
enquiry about a fees dispute. D1 is said to have answered that enquiry (and that is when
the words complained of in the slander claim were said on the secondary case of the
Ds). But it does not seem to me that D1’s answer would provide a cloak of privilege to
throw over the allegation complained of. If Mr Butler asked one question about fees/the
double commission issue, but the D1 answered a question not posed by him (is the C
bound by a non-solicitation term?) it is hard to see how that can constitute a privileged
occasion. | turn to the issue of malice.

Malice

There was no discernible dispute between the parties on the law and I will first
summarise the principles to be applied. The important starting point is to underline that
inaccuracy is not enough, only bad faith will do: Horrocks v Lowe [1975] AC 135 at
149. The burden of proving malice is not easily satisfied: Horrocks at 149-153. If it is
proved that the person publishing defamatory matter did not believe that it was true,
that is generally conclusive evidence of express malice. This is the focus of C’s case
in the present claim.

If a person publishes untrue defamatory matter recklessly, without considering or caring
whether it is true or not, he is treated as if she knew it to be false. But indifference to
the truth of the publication is not to be equated with carelessness, impulsiveness or
irrationality. A court should be slow to draw the inference that a defendant was so far
actuated by improper motive as to deprive her of the protection of privilege unless they
are satisfied that she did not believe that what she said or wrote was true or that she was
indifferent to its truth or falsity. Where the only evidence of improper motive is the
content of the defamatory material itself or the steps taken by the defendant to verify
its accuracy, the claimant must show affirmatively that the defendant did not believe it
to be true or was indifferent to its truth or falsity. A defendant who honestly believes in
the truth of what was published is not to be found guilty of malice merely because her
belief was unreasonable or was arrived at after inadequate research or investigation. As
Gatley puts it at 817.17, by reference to a number of cases:

“If the defendant honestly believed his statement to be true, he is
not to be held malicious merely because such belief was not
based on any reasonable grounds; or because he has done
insufficient research or was hasty, credulous, or foolish in
jumping to a conclusion, irrational, indiscreet, stupid, pig-
headed or obstinate in his belief”.

As indicated above, Leading Counsel for C submitted that it will usually be the case
that there can be no proper/acceptable motive to publish an allegation in which a
defendant has no positive belief. He argued that this is the case on the facts in issue,
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particularly given that the motive for making the publications was to deprive C of work
and thereby to benefit the Ds. He further submitted that whilst malice will turn on
subjective belief, the unreasonableness of such a belief may be taken into account in
deciding whether the belief was in fact held Similarly, if the court concludes that D1's
motive in publishing was to prevent C from competing with D2, the unscrupulousness
with which this motive was executed will be relevant.

On behalf of C it was further submitted that in regard to the Lingenfelder Email, an
insight into D1's state of mind/motive is derived from the third paragraph from the end.
In this paragraph D1 notifies the publishee that if C does not formally undertake not to
compete with D2, legal action will be taken against C and that this will “impact on her
performance” i.e. hinder her work for Fawkes & Reece. It was submitted to me that in
regard to how “low D1 would stoop/how unscrupulous she was” in deciding what to
tell Mr Lingenfelder, the answer is very low indeed. | was referred to the statement that
whilst employed by D2, C was prevented from working at all for 2 months due to her
having to “deal with a personal court case”. In further regard to motive, C submits that
what D1 is trying to do is to obtain something which was never in C’s contract of
employment: a formal undertaking not to deal with any client or candidate D2 had
dealt/deals with.

Overall, at the heart of C’s case on malice is the D1’s lack of positive belief in the
existence of the non-solicitation clause. If D1 did not positively believe that there was
a non-solicitation clause, she could not therefore positively believe that it had been
breached, that D2 would sue C and that C would be tied up in litigation and therefore
not able to do her job at Fawkes & Reece. Reliance is placed strongly on the contents
of the recordings of the legal advice given by Peninsula (Tagg 1 and Tagg 2, which |
will address below).

Counsel for the Ds argued strongly that there was no possible basis for a finding of
malice. He emphasised that a lack of reasonable belief is not enough to show dishonesty
and submitted that even though D1 did have a reasonable belief in the truth of what she
published in the Lingenfelder Email she in fact sought professional advice (from
Peninsula) on the content and wording of her communications and followed it as
described in her witness statements. These actions are said to negate any prospect of
malice being made out by C. He said that she had probably been badly served by her
lawyers, but she was entitled to rely upon them. As to the recordings of advice given
by Mr Tagg, Counsel for the Ds submitted that the suggestion that they showed some
plan or coordination to mislead was “nonsense”. He added that Mr Tagg was someone
who gave advice of “doubtful quality” and sought to “finesse his advice with
terminology”.

Tagg 1, the Jacobs Emails and Tagqg 2

| have already summarised the Jacobs Emails above. Given the importance in this case
of the nature of the advice given to D1 by Mr Tagg of Peninsula, and rather than
piecemeal citation of the transcript, | have attached to this judgment the transcripts of
Tagg 1 and Tagg 2. | will refer below to the parts which are particularly relevant. Tagg
1 and Tagg 2 provide a clear and reliable record of the genesis of the claim that C was
subject to post-termination non-solicitation restraints of a contractual nature.
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Although the Lingenfelder Email was sent on 21 January 2019, it is necessary for me
to return to events at the time C resigned her employment with LCA. Following the
meeting on 19 November 2018 (at which it was agreed C would resign) D1 had a
telephone conversation with Mr Tagg of Peninsula. At 16.20 D1 sent him a draft email
to be sent to C in response to C’s email of resignation. This made no reference to post
employment restrictions. At 16.30 Mr Tagg replied and draft added a new paragraph
(2nd from bottom “I would also like...”). It made no reference to anything which even
hinted that C was prevented from contacting D2's clients/candidates.

It referred to “non-disclosure to clients”, which was referenced to the Confidentiality
Clause in the Handbook. A copy of a Restrictive Covenant Agreement was attached to
this email (presumably for a reason). It was only after this, at 16.42 that Mr Tagg
emailed a draft email to D1 which included the “red paragraph” (see [34] above).

The conversation which took place was recorded and an agreed transcript is in evidence
at Tagg 1. It is apparent from the call that at some time in the past Mr Tagg/Peninsula
had sent over a restrictive covenant document to be signed by employees (LIAM: "Yes.
Do you know if she's signed any... restrictive covenants” and then, after D1 speaks,
Liam: “Because there's a separate one that was sent over.”). D1 then stated that C had
not signed such a document. The draft email to C, in the body of the same email, makes
no mention of restrictive covenants because Mr Tagg concluded he would not refer to
them because C had not signed the restrictive covenant.

The 16.42 email attached a copy of the restrictive covenants document which had been
sent to LCA at some earlier point in time (this included a classic form 6 month post-
termination non-solicitation covenant). Mr Tagg said again: if the C has “not signed”
the restrictive covenant document, “we can't use that.” Mr Tagg then said to D1 that
there might be something in the contract to similar effect “around confidentiality” i.e.
it might be in the same part of the contract. In an important comment, D1 then said,
“So we've got a big loophole haven't we?”.

As | read the transcript, it is then D1's idea to somehow rely on the Confidentiality
Clause: “I mean there is confidentiality.” Mr Tagg then described this as the “best bet”
but reminded D1 that: “I don't think really we can mention about the non-solicitation
of clients and whatnot because technically she hasn't signed to say that she won't do
that, if that makes sense?”

Mr Tagg's next statement refers to whether C has a copy of the Handbook. The clear
implication is that if she does not, she will not know that there is nothing which de facto
or otherwise stops her from contacting D1's clients. None of this is technical. It is
during this time Mr Tagg adds the red paragraph to the email to be sent to C. Despite
his statement in clear non-legal terms that the C cannot be stopped from contacting
clients (“I don't think really we can mention about the non-solicitation of clients and
whatnot because technically she hasn't signed to say that she won't do that, if that makes
sense?”’) he comes up with the red paragraph, in which he has taken the Confidentiality
Clause and “change(d) it up potentially a little bit” and “manipulate(d)” to suggest that
C's contract prevents non-solicitation. It is deliberately vague.

Mr Tagg told D1 that the restrictive covenants document had in fact been sent to her on
2 October 2017. Clearly she had forgotten it but by the end of this conversation it is
clear to me she knows what it is, what it does, why it is needed and that C has not signed
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it (in fact, she was never asked to). D1 said that she needed to make sure that she gets
her employees to sign it. This shows an awareness that the “loophole” needed to be
closed.

On 11 January 2019, D1 had frank email exchanges with Mr Jacobs. See the Jacobs
Emails above at [58]. The fact that D1 stated that she had not sent the C a copy of her
Handbook despite her request is highly relevant. To recap, Mr Jacobs summarised the
plan as follows: go in strong, “particularly as she cannot find the copy of her contract”.
The Jacobs Emails are a further insight into D1's state of mind when she went on to
make the publications complained of.

The next conversation with Mr Tagg took place on 21 January 2019. See the attached
transcript of Tagg 2. D1's evidence is that this conversation probably took place after
she spoke to Mr Butler but before she sent the email to Mr Lingenfelder at 16.37.
Nothing in this later conversation displaces the conclusions reached during the 19
November 2018 conversation. The significant aspects are as follows. The context is that
C is said to have “gone all out” in going “into clients” and behaving inappropriately
with candidates. D1 referred to the fact that she had left a call for the new employer
who she explained to Mr Tagg “will also have restrictive covenants” but she then went
to remind Mr Tagg that "we didn't have the relevant restrictive covenants in our
contract. We subsequently had everyone sign the supplemental one.”

Rather remarkably Mr Tagg said that he is in “100%" agreement with where D1 was
going “with sort of sending it to, making her employer (Fawkes & Reece) aware
because even, well 1 know obviously we haven't got the restrictions in place but
hopefully you know, they're not going to know that are they?” (my emphasis). In other
words, let’s see if we can get away with this because the new employer (Mr
Lingenfelder) is not going to have the contractual terms to hand and will not find out
our assertion is plainly false.

They also discuss that they will change “your contract” to “terms of employment” to
assert a slightly vaguer position (“not calling it something we haven’t got signed for”).

| agree with Leading Counsel that it is apparent from the audio recording that when D1
says “Hmm” (as described on the transcript), she is agreeing with Mr Tagg. | have
listened to the recordings a number of times and gone back to study D1’s answers in
relation to advice in cross-examination. This is not simply a client going along with a
lawyer’s advice: both D1 and Mr Tagg formulate the strategy with the clear knowledge
that they simply do not have in place restrictive covenants but will assert that something
sufficiently vague binds C to the same substantive effect.

Later Mr Tagg said, when discussing the draft letter to Fawkes & Reece: “I, again, |
think what we have put in there is hopefully enough to make them (Fawkes & Reece)
potentially do something about it as well so in that, it might just where we have
obviously again mentioned restrictive covenants. | am not sure whether it might be
worth changing it to, just in case they have that conversation”.

In context, I find that the agreement between D1 and Mr Tagg is that if restrictive
covenants are mentioned, C will be able to say that they do not exist but if the words
“post-employment restrictions” are used that she is less likely to do so. The plan is to
take a chance so that hopefully Fawkes & Reece will just look at D1’s letter to it and
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therefore tell C to stop dealing with D2’s clients because otherwise Fawkes & Reece
“could get in trouble” when, | find, D1 knew, it could not.

Conclusion on malice

Although | consider D1 gave her evidence to me seeking to do her best to reconstruct
in good faith her thought processes and state of mind at the time of the relevant
publications, | conclude that she did not have an honest belief in the truth of what she
represented at that time. In her oral evidence to me, she asserted on more than one
occasion that she was simply acting on legal advice. While she clearly had such advice,
she was on the facts an author with Mr Tagg of a strategy in which a knowingly false
position was to be asserted.

| am conscious of the substantial hurdle which the C must overcome in satisfying me
of malice. I consider that the contemporaneous documents/recordings taken together
with D1’s answers in evidence establish malice. I did not consider her answers (given
when Tagg 1, the Jacobs Emails and Tagg 2 were put to her) were a satisfactory
explanation of why what appears on the face of the contemporaneous material should
not be accepted.

When she said in answers to Leading Counsel’s questions that she did not understand
the legal position but understood they were not in a “strong position” on the restraints,
| find this does not accord with what the documents as a whole show as to her state of
mind at the material time, as | describe further below. It significantly underplays the
position.

The written and oral evidence lead me to the following conclusions:

By the time of the Lingenfelder Email, D1 was aware that C was not subject to
a post-termination clause/covenant which prohibited her from soliciting clients
or candidates of LCA. She herself had earlier identified this as a “big loophole”
and took immediate steps to get existing employees signed up to such
restrictions.

D1 with the creative assistance of Mr Tagg went along with his suggestion that
the Confidentiality Clause be “manipulated” and presented as in effect such a
non-solicitation covenant. This was a deliberate attempt to fill the loophole with
a work-around they thought they might get away with.

They thought they might get away with it because C may not have had the
Handbook and she would not know that she was not in fact subject to any
restraint.

The Jacobs Emails make clear that D1 fully knew of the manipulation and the
absence of an actual restraint. Her reference to C’s inability to find her contract
in her frank exchanges with Mr Jacobs is telling.

This was more than a legal “try on” which her Solicitors had invented and put
forward in good faith. It is hard to escape the conclusion that both D1 and Mr
Tagg knew that what was being put forward was untrue and hoped that C would
not discover the reality of the situation.
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This was not a case of D simply acting in good faith on legal advice, as suggested
in argument. Mr Tagg was clear that this was an attempt to manipulate
something to put forward a legal restraint which simply did not exist.

| accept the submission of Leading Counsel for C that the fact that Mr Tagg was
involved in giving legal advice does not shield D from a finding of malice.

Although the Tagg 2 Recording may be dated after the Butler Words, | do not consider
it substantially affects my findings as to D’s state of mind. The Tagg 1 Recording and
the Butler Email satisfy me that at the time of the Butler Words, D1 did not have an
honest belief that C was subject to a non-solicitation covenant. The Tagg 2 recording
makes matters worse for D1. A simple reading of it reveals the strategy to mislead.

My overall conclusion is that D1 did not have any honest or positive belief that C had
acted in breach of post-termination non-solicitation contractual terms by contacting
D2’s clients and candidates. | find that she, together with her lawyers, worked out a
way of making assertions as to C’s legal obligations which had, to their knowledge no
proper basis. It is significant that the publication was not a spur of the moment act in
which spontaneity might serve as an excuse for a failure to present facts accurately.
The threat to sue C for breach of a non-existent non-solicitation clause had been hatched
and discussed on 11 January 2019 during the exchanges with Mr Jacobs.

With regard to D1’s case to the effect that she genuinely believed that the contract
forbade C from soliciting clients and candidates over whom D2 had some sort of
explicit right to deal, if that belief had been genuine one would have expected D1 to
have given the C a copy of the contract with the relevant Confidentiality Clause
highlighted.

Malicious Falsehood

C’s complaint under this cause of action is that there were two relevant falsehoods: (1)
the fact that C is bound by a contractual term not to solicit LCA’s clients and candidates;
and (2) that C has breached that term. | note that the defamation claim hinges on the
first falsehood because the second falsehood is not in itself defamatory. Falsehood
relates to the specific false facts pleaded. It will not matter whether C breached
assurances.

The Ds did not quarrel with C’s submissions as to the reasonably available meaning of
both the Butler Words and the Lingenfelder Email (there being no evidence on this
specific issue from the specific publishees). In my judgment, Leading Counsel for C
was right to submit that these communications were not capable of being interpreted in
a way which did not convey to them that the C: (1) was bound by a non-solicitation
clause (2) which she had breached. That is plainly what the language used would
suggest and | adopt it in the absence of contrary evidence.

At common law, a claimant in a malicious falsehood claim must prove publication to a
third party of words referring to him, his property or his business which (1) are false;
(2) were published maliciously; and (3) have caused special damage (subject to
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exceptions — here section 3(1) of the Defamation Act 1952 (“the 1952 Act”) is relied
upon).

| say nothing further about (1) or (2) because | have found those requirements
established. It is the section 3(1) 1952 Act issue which has emerged as controversial. C
also makes a claim for special damage.

At the time | distributed my draft judgment, | understood the parties to be agreed as to
what a claimant had to show to establish a cause of action (for general damages) falling
within section 3(1) of the 1952 Act. That is, cases where special damage does not have
to be proved.

C’s Leading and Junior Counsel had dealt with the law at some length in writing and
Leading Counsel supplemented those submissions orally in closing. Those submissions
had not been responded to, or contradicted, in any manner by Counsel for the Ds’ oral
or written submissions as regards section 3(1) issues. However, following circulation
of my draft judgment, Counsel for the Ds asked for amplification of my reasons for
having concluded (based on what | understood was undisputed law) that a cause of
action under s.3(1) of the 1952 Act had been made out in respect of both the Butler
Words and the Lingenfelder Email. Based on my findings as to publication, falsity and
malice, | found in my draft judgment that C was entitled to general damages including
an injury to feeling award, to be assessed in due course (I had stated at the end of
submissions at trial that | would consider quantum issues following judgment).

Specifically, based on Leading Counsel for C’s undisputed submissions, I had
proceeded on the basis that the application of section 3(1) was to be undertaken by
reference only to the words spoken/published themselves and an assessment (without
reference to actual historic facts) of whether they themselves were “calculated to cause
pecuniary damage”. That is, without reference to any form of causation-focussed
factual inquiry as to what actually took place (such as is required for example under
section 1(1) of the 2003 Act when considering the different issue of proof of serious
harm to reputation).

Following exchanges after my draft judgment was circulated, it became clear that there
was a real dispute of law on section 3(1) of the 1952 Act. | accordingly invited further
submissions. | also drew to the attention of the parties a case based on my own research
which appeared to be relevant to the issue apparently in dispute. This is the case of
Quinton v Peirce [2009] FSR 17.

The parties then exchanged further written submissions in which, for the first time, the
Ds explained their position on the law on section 3(1) in some detail. Although this was
not an appropriate time and method for the Ds to state their case, | accepted these
submissions and C’s very helpful detailed written submissions on the section 3(1) issue
(including reference to submissions on case law which had not been addressed earlier).
Although Ds’ Counsel accepted he had not addressed the section 3(1) issue orally or in
writing he reminded me that as a matter of pleading C’s case on that matter was in issue.

Leading Counsel for C argued that it was procedurally unfair and improper for the Ds
to take this very late opportunity to make submissions which should have been made
earlier. He submits that the remedy for the Ds should be an appeal. | do not accept that
course, in the particular circumstances before me, would be consistent with the
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overriding objective. In my view, it is significant that the points the Ds raise are purely
legal and do not require one to traverse over factual ground which has not already been
fully explored. 1 also consider there to be a lack of any identifiable prejudice to the C,
aside from costs and the natural disappointment that the result might be different from
that in the draft judgment. While finality is clearly important, the situation before me is
one where only a draft judgment has been issued and no orders have been made.

In all the circumstances, | have concluded that it is appropriate for me to take into
account the additional submissions of both parties in accordance with the overriding
objective. | have considered the discussion of the governing principles summarised in
the White Book 2021, Vol.1 at para. 40.2.1. | have also given all parties a full
opportunity to address the issues raised both orally and in writing. There is nothing
further they wish to add on the points of law.

| would add that in the particular circumstances of this case, | do not consider it would
appropriate for a court to proceed on the basis of proposition of what it believes to be
undisputed as a matter of law when before judgment is delivered that impression is
corrected. The fact that | had this impression is partly my fault and | should perhaps
have sought specific confirmation from Counsel for the Ds that my understanding was
correct. | also asked the parties for submissions on the case of Quinton.

I will first address the claim for special damage where the position on the facts is
straightforward and no new submissions were made.

Special damage

Having considered the pleaded claims for pecuniary losses, | am not satisfied on the
evidence that there was any financial impact of the publications at all in this case. There
was no loss flowing from the Butler Words because I accept Mr Butler’s evidence that
he decided not to deal with C because of the double commission issue. It was not the
Butler Words that would have put Balgores off dealing with the C (had she in fact
stayed on at Fawkes & Reece).

Equally, no recoverable loss flowed in my judgment from the Lingenfelder Email
because, despite its contents, Fawkes & Reece wanted C (on her own clear evidence)
to remain in employment. Further, Mr Lingenfelder had seen the nature of the restraints
in the Handbook and would have been aware of their limitations and any limits he
imposed on C’s abilities to contact LCA’s clients and candidates were his own decision.
I have found on the facts that the cause of the resignation was C’s belief (wrong, as it
turned out) that D1 had carried out the threat in the George Email. C’s case did not
always distinguish between losses flowing from falsehoods and those flowing from that
Email.

Accordingly, the claim for lost commissions sought by way of pecuniary loss in respect
of the Lingenfelder Email (the pleaded sum of £1433.00) is not maintainable. Those
losses do not flow in a legally recoverable sense from the falsehoods which are the
subject of claim.

The special damages claims all fail on the facts.

Section 3(1) of the 1952 Act
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Section 3(1) provides as follows (with my underlining):
“3.— Slander of title, &c.

(1) In an action for slander of title, slander of goods or other
malicious falsehood, it shall not be necessary to allege or prove
special damage-

(a) if the words upon which the action is founded are calculated
to cause pecuniary damage to the plaintiff and are published in
writing or other permanent form; or

(b) if the said words are calculated to cause pecuniary damage to
the plaintiff in respect of any office, profession, calling, trade or
business held or carried on by him at the time of the publication”.

The purpose of this provision is to enable a claimant against whom a false fact has been
published maliciously to establish a cause of action in malicious falsehood without
having to prove special damage. Whilst a claimant who succeeds on this basis will not
be able to recover special damages, she will in principle be able to recover general
damages. The issue between the parties is what, beyond publication, falsity and malice,
must be established by the claimant who seeks to get her claim within that section.
Specifically, when the court is considering the underlined provisions in section 3(1), is
it confined to asking (as C submits) about the likelihood of pecuniary damage via a
particular mechanism arising because of the words themselves? Or is the Ds’ counter
approach, which requires a claimant to prove a mechanism of loss and causation of
some form of pecuniary damage on the facts (and not just by reference to the words),
correct?

I will begin by identifying what (as | understand the position) is common ground.
Section 3(1)(a) of the 1952 Act applies to a written falsehood or one published in other
permanent form and therefore applies to the Lingenfelder Email. Section 3(1)(b) of the
1952 Act applies to a spoken falsehood and adds an additional hurdle to the test set out
in s.3(1)(a) by adding the condition that the pecuniary damage must be in respect of an
office etc. held by the claimant at the time of publication. It is agreed that it applies to
the Butler Words.

As T have outlined above, the issue between the parties concerns the scope of the court’s
inquiry when determining whether the words are calculated to cause pecuniary damage
to the claimant. It is established law that “calculated” in section 3 is applied in a
meaning of “more likely than not”: Tesla Motors Limited v BBC [2013] EWCA Civ
152 at [27].

Submissions

In summary, on behalf of C it is argued that once section 3(1) is satisfied general
damages (not special damages) are in principle available. Nominal damages would
serve to indicate that a wrong has been done. Strong reliance is placed on Fielding v
Variety Inc [1967] 2 QB 84, a case which | address below. It is said on behalf of C that
general damages for a higher amount may take account of damage actually caused by
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publication which falls short of special damage, which will normally include hurt to
feelings where there is a personal claimant.

Particular emphasis was placed by Counsel for C on the submission that in order to give
s.3(1) effect, the court must ensure that the conditions for proving special damage are
not imported into the test as to whether s.3(1) is satisfied. In particular, it was submitted
to me that the court must guard against applying the onerous rules concerning causation
of special damage because to do so would defeat the object of s.3(1). It is said that this
IS not in any sense unfair to a defendant because a claimant whose case solely depends
upon s.3(1) will not be able to recover special damages. Emphasis was placed on the
fact that a defendant against whom general damages are awarded will have been found
to have published a false fact maliciously (malicious falsehood is an intentional tort),
therefore one could hardly regard the operation of s.3(1) as unfair because, following
the normal rule in tort, the defendant ought to compensate the claimant for harm caused
by the publications in issue (even if that is something other than special damage).

The Ds strongly contest C’s submissions. They argue that section 3 of the 1952 Act
operates in the same way as section 2 of that Act in respect of slander actionable per
se: it relieves a claimant of the common law burden of making out special damage as
an ingredient of the tort (as does the common law exception in slander — see Gatley
para. 4.2) but does not thereby impose a form of strict liability on a defendant by reason
of publication alone. It is said “per se” in the context of these torts means no more than
actionable without proof of special damage. Counsel for the Ds reminded me that
malicious falsehood is an economic tort: BHX v GRX [2021] EWHC 770 (QB) at
[55(11)]) and that it is not a tort of reputation. As Gatley records at para. 21.12, it has
been held that “The damage is the gist of the action” and that “The essential ground,
the gist, of the action is special damage, done maliciously”. See also BHX at [55(11)].
Counsel for the Ds’ argued that section 3(1) of the 1952 Act relieves a claimant of
having to plead and prove special damage, but the likelihood of some pecuniary damage
IS nevertheless central to the statutory provision.

Analysis and conclusions

Having had the benefit of these further submissions and reference to additional
authorities, I consider the preponderance of modern authority favours the Ds’ position.
| am also satisfied that C has had a full opportunity to respond to the unfortunately very
late submissions of the Ds.

I consider C’s case on section 3(1) of the 1952 fails on two fronts: (1) nature and
mechanism of loss and (2) causation. These are related issues on the facts of this case
but I will address them separately.

Nature and mechanism of loss

In my judgment, authority establishes that although section 3(1) of the 1952 Act
relieves a claimant of the burden of showing actual pecuniary loss it is settled law that
a claimant relying on section 3(1) must identify the nature of the loss and the
mechanism by which it is likely to be sustained. | refer for example to Tesla at [37] and
BHX at [55(12)(Vv)]. This requirement confirms that the likelihood of pecuniary damage
caused by publication must be subject to some form of inquiry as to the circumstances
of publication generally. 1also consider that such an inquiry at trial was contemplated
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by Birss J in Niche Products Ltd v MacDermid Offshore Solutions LLC [2014] EMLR
9 at [50]-[52], which was a strike-out application.

| agree with Counsel for the Ds that it is instructive in this respect to examine C’s
pleading in respect of the nature and mechanism of the loss argued for in relation to
section 3(1) (specifically, the “calculated to cause pecuniary damage” question).

The Amended Particulars of Claim (APOC ) paras. 20 and 21 plead as follows:

“§20.  Those publications contained in writing were calculated
to cause pecuniary damage to the Claimant by preventing her
from obtaining business from the publishees and thereby
preventing her from earning a commission. This was more likely
than not to occur because the publishees would not want to assist
or be party to a breach of contract. The Claimant relies on the
fact that Balgores withdrew from dealing with her as a result of
such publications. This would have been the most likely reaction
of other publishees.

821.  The publications complained of were calculated to
cause pecuniary damage to the Claimant in respect of the
business/employment carried on by her at the time of
publication. This was more likely than not to occur because the
publishees would not want to assist or be party to a breach of
contract. The Claimant relies on the fact that Balgores withdrew
from dealing with her as a result of such publications. This would
have been the most likely reaction of other publishees”.

As to APOC para. 20 (written communication — s.3(1)(a)), it can only apply to
publication to Mr Lingenfelder (I have found no other written communication was
made). Neither the nature of the loss (preventing C from obtaining business from the
publishees and thereby preventing her from earning a commission) nor the mechanism
pleaded can apply. Fawkes & Reece was not a body from whom business (placement
of candidates) or commission could be obtained by C. In any event, and as | have held
above, Mr Lingenfelder knew the email to be false, had beforehand told C to avoid LCA
clients, and wished C to stay at Fawkes & Reece.

As to APOC para. 21 (business/lemployment — s.3(1)(b)), it will apply both to
publication to Mr Lingenfelder and to Mr Butler. What | have said above about the
failure of the nature and mechanism pleaded in respect of Mr Lingenfelder and of the
circumstances in which publication to him took place applies again. As for Mr Butler,
I have found that by the time of publication of the Butler Words to him he had decided
not to do business with C because of the double-commission issue and not the words.
Therefore the mechanism fails in respect of Mr Butler: when the Butler Words were
spoken to him, he was not a client, and would not be a client, of C by reason of C’s own
other actions.

The final two, identical, sentences of APOC paras. 20 and 21 fall away: it is clear that
Balgores did not withdraw from dealing with C because of the words complained of,
and there were no other client publishees.


https://uk.westlaw.com/Document/IC9AF64D09A9011E399C39FB7706C1B0E/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aef0000017ce0b6199c27a07abe%3Fppcid%3Db5a61ba548044b6eaa1ff5f91fe8c6a9%26Nav%3DUK-CASES%26fragmentIdentifier%3DIA871B0304D8C11E38941B4AAA0C8943B%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=8027ed394b9a63f81fd68f5db7e8af20&list=UK-CASES&rank=1&sessionScopeId=d4ed4ecf5a4d6abe5cb2907af6a58a9f5606dd08061f00b097e250d451f4f7f8&ppcid=b5a61ba548044b6eaa1ff5f91fe8c6a9&originationContext=Search%20Result&transitionType=SearchItem&contextData=(sc.Search)&comp=wluk&navId=E7CEC33DD6BF40C749483DD19E1D03B6
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The pleaded case on nature and mechanism of loss fails.
Causation

There is also a causation problem. Gatley at para. 21.15 makes clear that the pecuniary
damage must flow as a “direct and natural result” of publication of the relevant words,
citing in footnote 130 the Court of Appeal decisions: Kaye v Robertson [1991] F.S.R.
62 at 67 and Sallows v Griffiths [2001] F.S.R. 15 at 17.

As with the requirement that a claimant pleads nature and mechanism of loss, this
causation principle seems to me to require an inquiry into the circumstances of the
publication, including into historical facts.

In that regard, at Gatley para. 21.15 the facts of Tesla are discussed. The discussion is
instructive. In Tesla there had been prior broadcasts of the relevant words (which were
statute barred) but whose effect could not be separated from that of the broadcasts that
were not statute barred. The Court of Appeal did not question whether the earlier
broadcasts should be considered as part of the examination of direct and natural result.
The issue was addressed as a fact inevitably bearing on the result of publication of the
(actionable) words.

Asking whether the effect of words caused pecuniary damage as a direct and natural
result of their publication is a matter of causation. In BHX, Nicklin J set out a summary
of the principles of malicious falsehood (to which | have already referred). At [55(11)]
he made clear that the issue of causation of loss is as relevant to claims under s.3(1) of
the 1952 Act as it is to special damage claims in the tort:

“Nevertheless, the issue of causation remains important, whether
a claimant relies upon a plea of special damage or upon s.3
Defamation Act 1952.”

| note also that at [36] and [45] of Tesla, the facts were said to raise “acute” issues of
causation. In Tinkler v Ferguson [2020] 4 W.L.R. 89 at [94], Nicklin J considered the
surrounding circumstances of publication in order to assess whether or not the pleaded
case under section 3(1) of the 1952 Act was viable. Amongst his reasons for rejecting
the claim was that there were other likely causes of the pleaded loss.

In my judgment, causation must require an examination of the facts as they were before,
at and after publication. The point is put in clear terms in the section 3 case of Sallows
at [17]:

“I accept [Counsel for the defendants] argument. Damages for
malicious falsehood, as Glidewell L.J. said in Kaye v. Robertson
[1991] F.S.R. 62 at 67, are recoverable for damage flowing as a
direct and natural result of the publication of the malicious
statements. Whilst the plaintiff did not have to show that he had
sustained special damage, he did have to show that the
statements in the circumstances in which they were made were
calculated to cause damage to him in the way of his office,
profession or business. Apart from the loss suffered as a result of
his wrongful dismissal, there was no evidence before the judge
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that the plaintiff would have been likely to suffer any other
damage from publication to any of the three persons relied

upon.”

(my underlining)

The underlined words are authority for two relevant propositions: (i) that the
circumstances in which publication was made must be considered; and (ii) that
evidence as to likelihood of pecuniary damage being caused is both relevant and
admissible. The latter must as a matter of logic include what actually happened, not
just the probability of what might happen. I note that Sallows was perhaps a case close
to the present case in the fact of very confined publication: publication was to a limited
group of people (a board meeting, a solicitor and an assistant to one of the defendants.
Evidence from the publishees was available to the court. The circumstances of the
publishees were considered and a malicious falsehood award (for which the other
ingredients were made out) overturned on the basis of no likelihood of pecuniary
damage because of the circumstances in which publication took place. The significant
point that arises is that inquiry into the circumstances of the publishees and of other
evidence at trial was admissible and decisive.

In mass media or other general publication cases the court will not have the opportunity
of receiving evidence from or in respect of most publishees — or as in the instant case
from or in respect of every publishee. Findings as to the circumstances of publication
in cases such as the present one and in Sallows is therefore a different and more precise
exercise than in those concerning wide publication.

On the facts of this case, | find that no element of the pleaded pecuniary damage was
caused by the publications. The circumstances of the publications as I have found them
are fatal to the claim based on section 3(1) of the 1952 Act.

There is another route to this conclusion. If a claimant can satisfy the court that the
words were, on their own, and therefore in the abstract, more likely than not to cause
pecuniary loss, it is open to a defendant to show that no such loss actually occurred. If
a court finds as a fact that no loss was in fact suffered by reason of publication of the
words (as | have found) yet then goes on hold that the publication of them by themselves
attracted a remedy, a strange situation would arise. Simultaneously the court would be
holding that pecuniary loss which as a fact was not caused was as a fact more likely
than not to have been caused. That this situation might arise on C’s case suggests there
is something wrong with the submission.

In this respect, | return to the point that malicious falsehood is a tort that compensates
only for pecuniary loss, not for loss of reputation. Recovery turns on matters of fact as
to pecuniary damage, whether at common law or under section 3(1), not on a
publishee’s view of a claimant’s reputation (or his view of a product or other business
interest) from which no pecuniary damage flows. C has failed in defamation in any
event.

Further cases relied upon by C

Given the reliance placed on it by Counsel for C, | need to address Fielding v Variety
Inc [1967] 2 QB 841. This is the only authority drawn to my attention in which nominal
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damages for malicious falsehood were awarded under section 3 despite no evidence of
loss. Itis clear that none of the judges accepted any real likelihood of loss arising from
the entertainment newspaper’s report that was sued on.

However, Fielding is an unusual case for a number of reasons. The defendant entered
no defence and on appeal from a Master’s award admitted liability in malicious
falsehood (and libel): see 844 D (defendant’s counsel’s admission), 848 E (defendant’s
counsel’s submission for a nominal award in light of the admission but lack of
likelihood of pecuniary damage), 850 B-C, and 855 E-F. The Court of Appeal was
therefore faced with submissions by the defendant that admitted liability in malicious
falsehood and that on the defendant’s own case argued for nominal damages. The basis
of the decision is made clear at 855 E-F. In my judgment, the award of nominal damages
in Fielding must be understood as turning on those facts. In the instant case there is no
admission — liability under section 3 of the 1952 Act is denied.

As stated above, | drew the attention of the parties to Quinton v Peirce [2009] F.S.R.
17 at [50], in which the submission of the defendant’s counsel is recorded that:

“Whether or not the words were ‘calculated’’ to cause the
claimant pecuniary loss is a matter to be judged, not by reference
to what might subsequently have happened, but rather as at the
time of publication (i.e. during the period when the leaflet was
being distributed prior to the election itself).”

The difficulty with this submission (and the judge’s conclusion at [84] accepting the
argument) is that both are inconsistent with the later case law. Tesla and BHX state that
causation is as relevant a factor under section 3, as it is for actual pecuniary loss under
the common law. Yet the court in Quinton held that causation applied only to
determination of actual loss — see Quinton [85] and [86]. | do not consider that to be
consistent with the later cases and it is to be noted that Sallows was not cited. Both on
principle and as a matter of authority | follow Sallows.

It is clear that injury to feelings alone will not found a cause of action in malicious
falsehood: Khodaparast v Shad [2000] 1 W.L.R. 618 at 629 B. That claim fails. The
Ds do not accept as a matter of law such damages are available but that question does
not arise for resolution.

For completeness, even if | had been satisfied that C had established a claim for general
damages under section 3(1) of the 1952 Act in accordance with her Counsels’
submissions on the law), | would have awarded a purely nominal sum.

VIIl. Conclusion

Fiona George was the subject of false allegations of fact made maliciously by Lynn
Cannell to two third parties, Mr Butler and Mr Lingenfelder. However, for the reasons
given above, her claims are dismissed.
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Liam

Lynn
Liam
Lynn
Liam

Lynn

Transcript

Hello.

Good afternoon. Is that Lynn?
Yeah. Is that Liam.

Itis. Good afternoon. Are you okay?
Yeah. I’m not too bad. Are you okay?

Excellent. Yeah I’'m very well thank you. Very well. I do apologies I’ve been stuck on a call.
Erm.. is now convenient for you?

Yep. Definitely. I’m keen to erm reply to Fiona. Obviously you’ve seen an email I’ve proposed
erm followed by an email of resignation from Fiona.

Yeah. Absolutely. I mean...

With my proposed response, | just wanted to erm.. yeah.. get your approval and advice.

Yeah. I mean. You’ve obviously erm... we can either kind of go, yes, we accept your
resignation, which I’m assuming is what you would like to do. Erm, or you know, alternatively,
like | said, you can still stand by a dismissal, because effectively we had that dismissal before.. if
that makes sense...cos we technically already confirmed the dismissal. Erm | think.

I haven’t had it in writing though have 1?
No, that’s kind of where, where were at the moment, so it’s kind of like, do you want to. I mean

the fact that she’s going with immediate effect means that she does realise that she’s not going to
get any notice, right? Do you think she realises that?

Erm... no, probably not, because I’ve said to her, I’d dismiss her and pay her two weeks’ notice.
Erm, with immediate effect. So I guess that she hasn’t understood that if she’s not giving me the
option to work, that she forfeits that but, I you know I, I’'m happy to pay her the two weeks.

Okay. What I would probably say then is that we’re just going to pay her in lieu of any notice.

Have you seen the reply that I’ve erm sent through proposing to email her?
The one that kind of goes through the meeting and what, what her outcome?
No, No, the reply in response to her resignation. Have you seen that?

I have not got that, no.

Can you see if you can access it while we’re on the phone or...
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Liam

Lynn

Liam
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Lynn

Liam

Lynn
Lynn

Liam

Lynn

Liam

Liam

Lynn

Nothing’s come through. The last email I had from yourself was erm please see below, can you
please advise on my reply.. and that was her letter of resignation.

Yes. Yes, so my reply here... erm ah.. oh. Sorry can I, can I just erm... I thought I’d sent..

Yeah no don’t worry.

What I was proposing to send to her and waiting for approval...just check I haven’t sent that
somewhere else... erm.

[LONG PAUSE]
Have you got it?

Yes. Here we go. Pull that up. (inaudible low reading). [LONG PAUSE] Okay. Has erm, do you
know if she’s signed any post... any restrictive covenants or anything at all?

Erm, well, obviously that’s all in the handbook.
Yes. Do you know if, she’s, she’s signed them. Because there’s a separate one that was sent

over... I’m just wondering because there might be a couple of things that | would look to add in
there.

Okay. Erm. Nothing has been signed separately from the erm.. er the SMT. So if there are other
things that er.. that that that should be added in there, | would welcome your advice.

Okay, if she’s not signed...
...particularly contacting...

...the restrictive covenants, | won’t mention that. Does she have any er company property at all?

No. She gave us her keys and erm.... I er came to collect and it was given to her all the bits that
remained in the office of hers.

Okay, so she’s returned everything that needed to return.
Yeah.

My concern would be that erm despite being told not to, that we have two company mobiles to use,
if needed, to text people. You can also text from our system...erm

Okay.

Er.. but despite being reminded that its erm against company policy to use her personal phone, she
did, so I would like to erm add in there not to contact any client or candidates. Erm and | think that
we, we certainly have provision that in the handbook that maybe to refer her to that particular...

Okay. Not a problem. | can add something to that effect in. [typing] Okay.
Just one second. Sorry Lynn... just typing. [LONG PAUSE] Right.

Is there a separate erm disclosure form that should be completed then Liam or not?
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Lynn

Well... erm. I was just looking through your erm.. documents and you do have er what’s called a
restrictive covenants agreement and that really would be your protection erm should someone kind
of potentially post .. er post-employment, sorry, try to kind of poach any clients or any staff for
anything like that at all erm and it it just kind of you know, it just protects you from, like I said,
you know. You can potentially take legal action from that.

Mmm.. could you send that over to me, because | haven’t seen that in our handbook erm... within
our SMT, so I don’t know how we’ve missed that...

Yeah absolutely, I’ll er [inaudible] it over [typing]. [LONG PAUSE] One second.

Right, that should be... erm that email should be coming your way. I’ve attached on the restrictive
covenants as well. That’s that separate agreement that we were just talking about. Erm so I've just
copied in a few extra bits into your erm acceptance letter erm but other than that I’m absolutely
fine for that to... to be sent out to her.

Hm mm. Okay... erm have you just sent that over to me?

| have. Yes.

Can I just have a look at it while i...

Yes... yeah absolutely.

Erm... [inaudible]. [LONG PAUSE] Erm so even though her employment technically ends on 3
December your...

If we’re paying in lieu, essentially her employment ends straight away.

Right okay. So her P45 should, when I give instruction to the account, should it be at the end of
today or on the third?

Yeah, erm... essentially, like I said, if we are paying in lieu of notice period, what we are basically

saying is your employment ends today and we’ll pay you the rest of your notice period by the end
of November, which is what you said in the letter already.

Okay. Erm... cause earlier on there it contradicts, it says I confirm that your employment with
LCA will end on Monday 3" December. So I don’t know whether that’s a little confusing?

Oh, okay, so what’s kind of added bit extra on to that sentence where it will end on... I
furthermore confirm that you will not be required to work your notice. Maybe that bit can be
edited then. Give me one second lets...

Yeah, cause we’re saying that it’s ended the 3" and the 19" and we certainly need clarity there.
[typing] Should I erm expand on what you’ve said erm for clarity... erm that the meaning that
she’s er prohibited from contacting clients and candidates for a period of...

Okay...erm... Do you know, off the top of your head how long that is for?

Erm, no but I’'m just looking at your... er... where it would be The will be non-competition during
three months after the date of termination.

Is that what it states in the contracts and the handbook?
No, sorry I’m just looking at your document that you sent over.

Cause if she’s not signed that, we can’t use that.

Okay... erm.
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Lynn [typing sound] Sorry, what did it fall under? Did you...

20:00 Liam So it would usually be somewhere around confidentiality... erm might be... lets have a
look. Lets have a quick look, see if I can see anything in there. [LONG PAUSE]

Liam Okay I can’t, can’t see anything in the handbook Lynn, so would it be in their individual
contacts themselves?

Lynn Hmmm.. I’m scrolling ... (inaudible). Erm I presume it wouldn’t be in that bit. The
contract itself.... just looking at now. No. Its not.

Lynn So we’ve got a big loophole haven’t we?

Liam I’m just, cause obviously you’ve brought it up, so I’m just wondering where it might
be... erm.

Lynn I mean there is in confidentially...

Liam That’s what I was just reading as well. Yeah.

Lynn I just, I just, I just saying you’ve got obviously, the the information that has been acquired
by you... erm during the course of...business.... that it has not been made public. So
shall

22:00 be confidential. Er you should not at any time, whether before or after termination of
your employment disclose such information to any person without prior written
consent... erm....

Liam That will probably, if she’s not signed that restriction, that is really gonna have to be our
best bet, the confidentiality clause.

Lynn Hmm.

Liam Erm... cause I think without it... cause I don’t think really we can mention about the non-
solicitation of client’s and whatnot because technically she hasn’t signed to say that she
won’t do that, if that makes sense?

Lynn Hmm.

Liam Erm.. I mean we could potentially put it in there and see if she challenges it at all. Cause
whether she will have an actual copy of the handbook or not erm and | can kind of put,
you know that I’ve just change it up potentially a little bit. Erm...(Inaudible reading)
Because | can kind of manipulate that clause, ever so slightly, and just kind of say, you
know, erm, let’s have a look, namely the confidentiality clause is in the contract... I’ll get
rid of the contract its not in the contract. Erm within the handbook... erm covering the
non-solicitation

24:00 of clients and candidate’s details that were gained during your employment. Cause then,
it’s because that’s that’s confidential information she technically then shouldn’t be
solicitating it anyway...

Lynn Yeah..

Liam Erm and instead of saying clients and candidates, if we put their details, that that might,
you know, it kind of works with, you know, its business property rather than hers, so
therefore she would have to gain written consent and it would kind of fall within that
confidentiality as well if that makes sense.

Lynn Hmm Hmm.

Liam Do you see where I’'m coming from?

Lynn Yeah. Yeah.

Liam So let me send this back over to you then...

Lynn So you’ve clarified on the dates. Are we saying that its ended today? or...
Liam We’re saying that its ended today... yes. Erm.

Lynn And follow with then, | furthermore confirm that you are not required to work your notice and it

would be paid in lieu.
Liam Yeah, so let me just er, let me run this over. Not run it over, sorry, run this over to you.

Liam Let me know when that comes through.
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| just got it now.

Say that again, sorry.

| said its just come through.

Oh its just come... oh yeah, sorry. No problem.

[LONG PAUSE] Yeah. I think that’s clear. So you’re happy?

Perfect. Like I said, its kind of manipulated the confidentiality clause ever so slightly, yeah. Erm,
but also as well, you know we said that, well that you know she can finish today and we’ll pay her
in lieu. I think it was just making it quite clear. I think you’re right. I think there was a bit of,
potentially a bit of contradiction in there.

Yeah. Yeah. Okay. Erm yeah, as long as she’s clear that she will be paid until the end.. until 3"
December. Erm...I confirm that your employment with LCA would be due to end on 3™
December, however, you will not be required to work that... paying in lieu and [inaudible
reading].

So again, when | give instructions to the accountant, erm | am asking them to pay her up to 3.
Would her P45 be to 3™ or to 19"

So it would still... cause effectively her last day is going to be today, she doesn’t work for you as
of tomorrow. Erm so her payment will be paid to her as normal on 30" or whatever she’s due.
However, she stops being employed today.

Right, okay. Okay, so it would be today
Yeah.

It’s the cut off date... okay. Alright then.
Does that make sense?

Yeah, yeah, it does. Erm. Okay. Alright, well I’1l send this over to her and let you know of any
response. Hopefully, it’s going to be straight forward. Erm and thank you for your assistance on
this.

Not a problem at all, let me know if you need anything else at all.

Yeah. I’'m concerned about the handbooks being out of date and everything that particularly
important clause. I know that erm I haven’t got the staff information away from the office and I
know that they signed some amendments that have come through, so I will check. Erm... can you
bear with me for a minute?
Yeah, no, take your time.
I may have this on here... HR... erm to our handbook 18 version. Er the last update was
on er... page 23, issue no.7. Have you... is is the clause that you’ve sent over. Is that in
any erm updates that you can see? Cause I’ve I’ve had sign off on all the updates that
have been sent. The last one being number 7 on October 17,
The document that | sent over to you?

Yeah.

Erm, that’s been, that was introduced erm on 2" October 2017.

Okay. So that mind she had been working here then.
It wouldn’t, it wouldn’t be in your handbook because it would have to be signed for
separately.

Right, Right, okay. Then that would never been included in the handbook.
No, it it, would be just as a separate document. It wouldn’t be inside the handbook, but it
would kind of day one thing that you would get someone to sign.
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George v Cannell & anor.

Right, okay. Erm alright, yeah. | need to make sure that | get that signed then. Erm by all
the parties. Erm, so yeah. I’ll introduce that and I’1l get this over and yeah. Thanks for
your help Liam.
No, no worries at all. Like I said anything else, let me know.

Yeah. Okay will do. Thank you

No problem.

Bye now.

Take care.
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LYNN LCA. Lynn speaking.

LIAM Good afternoon Lynne, its Liam Tagg calling from Peninsula. How are you?

LYNN Oh, I am good thanks Liam, and how are you?

LIAM I am very well thank you, very well indeed. Erm, is now a convenient time to talk through cos
obviously we were going to talk about Fiona weren’t we?

LYNN Yes. Yeh its just erm

LIAM I was just gonna say I’ve seen that you’ve sent an email over as well.

LYNN Yes, yeh Erm, so I know that we, I don’t know whether you can recall, you obviously deal with
lots and lots of cases but we, this is you know, quite unusual and | obviously went to great lengths
to do what | could for this lady so typically...

LIAM Yeh

LYNN You know the one that you do more for is the one that comes back and bites you on the bum.

LIAM Comes back, yeah.

LYNN Erm, yeh, she started a new job. | spoke to the employers actually and gave a verbal reference. |
was quite honest and said you know she has got potential but you know there were issues around
following rules and procedures and erm she was confrontational with a member of staff. Erm but
you know, under the right management and guidance erm, you know, could, could er, you know,
could have potential. They’ve, they’ve taken her on, it was a non-conflicting agency, he was very
grateful for the, for the reference. Erm. I didn’t mention anything about having time off and all this
kind of stuff.

LIAM Sure

LYNN Erm So, yeh, it’s really disappointing to hear that she has gone all out, you know, she has literally
been into clients, she is hounding them er and she has also behaved completely inappropriately with
some candidates. Erm, by her own admission she phoned me and she, she said in December, look
erm, | think you should know that someone that | interviewed with you I have become friends with
and you know she had issues with a boyfriend and I ended up offering for her to live at my mum’s
place and my mum was, she was going to Airbnb it because she had stolen all the money and |
know that you don’t this and you are sending her out on interviews but I don’t think that you should
because you know, this is the kind of nightmare person (laughs) that you are dealing with

02:00
LIAM Yeh
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LYNN Ok, so this has been into clients who we have placed candidates with and asked to see the candidate
as well as asked to see the client, it’s very, very inappropriate. Erm I have literally been away on
holiday erm and got back to hearing more, er stuff so I feel that you know it’s something I need to
address. She is very volatile so I don’t want
to spend, you know, to have unpleasantries, erm and also erm, you know get into
conversations with her about it but | want to put something in writing. Now | have tried to call the
client because there’s a very good chance that he doesn’t know

LIAM Isn’t aware yeh

LYNN Err you know, and from one business owner to another he will also have restrictive covenants and
I wanted to just sort of, you know, appeal to him to er, you know, provide assurances that you know
she will stop that

LIAM what the case is yeh

LYNN Yeh so erm, it remains to be seen whether he calls back, if he does er then obviously I will have
that err, chat with him and let him know that I will be writing to her but just out of courtesy wanted
to have the chat with him. Erm, and | also want to write to her now | know that we err, we realise
that that somehow or another, I don’t know how, we didn’t have the relevant restrictive covenants
in our contract. We subsequently had everyone sign the supplement one

LIAM Yeh

LYNN Erm so we worded it if you remember in a way that

LIAM That was confidentiality wasn’t it

LYNN Yeh, yeh, we kind of put something in there that covered it and I just erm, yeh, I just wanted to,
well I penned something to send to her so | wanted to just get your guidance and err, you know, see
if you agree with my sort of intended actions I guess.

04:00 LIAM Yeh absolutely, ok. | feel that | probably 100% agree with kind of where you were going with sort
of sending it to, making her employer aware because even, well I know obviously we haven’t got
the restrictions in place but hopefully you know, they’re not going to know that are they?

LYNN Hmm

LIAM Her new employer isn’t going to know that so

LYNN Hmm

LIAM So you know, if they’ve got their own restrictions there is that potential that you could, whether
they would know that, obviously we can’t really do too much but again, the fact that we are putting
that out there, potentially for them they might think “oh hang on a second”, if I remember correctly,
they might be able to take legal action against us as a business as well. Does that make sense?

LYNN Hmm
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LIAM So again it might just be getting, not getting their backs up as such, erm but kind of getting them
aware, making them aware sorry, might work in our favour as well

LYNN Hmm, hmm

LIAM Erm, | think with Fiona herself, did you say you have put something together or you want to put
something together

LYNN Yeh, no I have literally, you erm, sorry Liam, (I wonder if I’ve got you Liam Tagg), | am literally,
just putting something together now, Can 37 Fiona, are you in front of a computer?

LIAM | am yeh, yeh

06:00 LYNN Erm so, let me just pop this over to you (typing sound...................... ) I haven’t finished it so there’s

probably some bits that I would change but, so | have just copied myself in so I can err, yeh so the
first one is we were proposing to write to her and the second to her company(typing sound
........................... )

LIAM Ok... How did we erm, how did we come to find sort of find out about it, if that makes sense?

LYNN Yeh so the situation that | explained about the candidate she phoned me

LIAM Yeh, ok

LYNN Then a client told us, before | went away, so | had just been back from a week’s holiday, so this
year, a client of ours erm, we had been doing quite a lot of business with err, explained to my
consultant erm, | think you should know that Fiona came into err, to have lunch with a candidate
that she had placed with us through you guys erm, | mean this is someone that | interviewed, Fiona
was present erm, and | put forward to the client, although she erm, you know she had some
conversations with her, it was, you know a lot of the work was done by me or by Jess but anyway,
she apparently went into take this candidate for lunch and then following that, she started phoning
asking to speak to our client, a few of our clients, erm, you know with a view to doing business and
they thought that they should tell us that they had been contacted by, that she had been in contact
with a candidate and that they told her that they wouldn’t have any interest in using her.

LIAM Sure

LYNN So we, so this was explained to me literally just before | went on holiday and I thought, ok, I will

08:00 deal with that when | get back
LIAM When you get back yes
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LYNN

When | have been away, we have heard from another client that erm, a client that | had been doing
business with for 15 years, that she hounded them for 2 weeks this year so she has joined the
company in January, so the other company she went in December so before she had even joined
the new company, she had gone down there and taken the candidate out erm, and then she followed
up with some calls | think this year erm and she has then apparently hounded this company over 2
weeks and insisted that they sign terms with her which they actually did but then regretted it because
there was a conflict erm, you know an introduction conflict that has caused the problem and I think
that’s the only reason they told us. Erm, and then felt a little bit sort of bad for the disloyalty. So
yeh, we have heard directly from the clients and from her that she had been in contact with the
candidate

LIAM

Ok, ok, I quite like both your letters erm that you have put together, erm the only thing that | am
just thinking for Fiona is where we have kind of put “restrictive covenants” because the last thing
I want her to do is to turn around and say “I have not signed any”, I am just wondering whether to
just change it to post restrictions, post- employment restrictions

LYNN

Ok, yeh, but she is the kind of person that would pick up on something like that so, | know in our
original ... let me just look at the terminology, erm, you said post- employment obligations and
restrictions and your contract of employment didn’t you

LIAM

Yeh

LYNN

So, so I can change erm, let me just

10:00

LIAM

Just again because I am concerned, because I don’t want her to look at it and go “actually, I don’t
know what restrictive covenants you are talking about because I never signed any”, whereas if we
are a bit more, again, | know and when we were talking about it last time it was kind of like, oh |
don’t want to be too vague but I also need to be, I don’t know, I can’t add terms and conditions that
aren’t there

LYNN

Hmm

LIAM

So again, I think it would be best to change the restrictive covenants because technically, we haven’t
got them in place for her, erm, like | said you know, post- employment restrictions obligations or
something along those lines so we are sort of saying the same thing, it’s just we are not calling it what
it’s not, if that makes sense

LYNN

Yeh, erm, so | am just changing err, (typing ....... ) err, abusing your, so you want me to take out, err,
restrictive covenants

LIAM

I think yeh, erm there is one | have just changed the format of how I just read that email so it has
gone into a completely different place, erm, will prevent you from abusing your err post-employment
restrictions, well, post-employment obligations | would probably put there, erm

LYNN

Would you put as set out in your contract of employment or not

LIAM

Erm, so is this on the next line down sorry, erm

LYNN

No | mean | have, so what | have done is | have changed the first one to erm the first line so after
both verbally and in writing of your post-employment obligations under the terms of your
employment yeh
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LIAM Yeh, that ....

LYNN I have changed that one, then on the second paragraph | have changed err, no choice but to address
the breach of your post-employment obligations, yeh, erm and inform you ... blah blah blah, erm,
third one is also that | am going to seek assurances to prevent you from abusing your post-
employment

LIAM Employment, | would put restrictions there

12:00 LYNN Post-employment restrictions, hold on ..... restrictions, erm

LIAM [mumbles] erm ...

LYNN Violation of the ...

LIAM | would then just put terms of your employment and just remove “of your contract”

LYNN Terms of your contract

LIAM Or post-employment sorry

LYNN So, violation of the terms of your post-employment

LIAM Yeh

LYNN Err, post obligations?

LIAM I would put restrictions again, post-employment restrictions, yeh to advise them of your violation of
the post-employment restrictions yeh. Oh they both would actually work with that one actually

LYNN Pardon

LIAM | said both would actually work there wouldn’t they, obligations, err obligations — | would use
obligations with that line

LYNN Obligations [inaudible] obligations, erm, take serious warning err and that you will respect our
restrictive covenants, what do | say there?

LIAM Erm, so with that one, because | am just thinking maybe we need to put something in about the data
as well, remember when | spoke, last time we added a bit in there about GDPR?

LYNN Hmm

LIAM If I remember correctly, just double check, I am sure | did put something in there, err (silence) ok we
could look to mention something about the data as well in there, erm so, and that you will respect our
erm, | have put post-employment restrictions for that one, in respect of postemployment restrictions

14:00 and data protection, because again if she has come across that information, she technically shouldn’t
have taken that away if that makes sense?
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LYNN Yeh, post-employment restrictions and breach of data protection

LIAM Yeh

LYNN Or data protection breach? Or err, respect our post ... and data protection policy

LIAM Yeh, policy, if you have got a policy in place that would be much better

LYNN Err, [INAUDIBLE] data protection policy err, preventing you from erm, do | explain what that means?

LIAM I, 1 would just leave it there, erm because again like | said you know, our next paragraph, is, sorry
our next paragraph, our next line, is take serious note of this warning erm, you know, the data
protection should be quite obvious

LYNN Hmm

LIAM I don’t, do you think you need, I mean, I would say it is quite obvious to me, it is quite obvious but
again, would she understand that she may have not, she shouldn’t have taken that data with her, if
that makes sense

LYNN She will think that this is out there in the public domain erm, you know she is probably not taken the
actual mobile number, details, erm, although despite me on many occasions asking her not to, she
did use her personal phone, we have got business phones here

LIAM Ok

16:00 LYNN You know that obviously everyone had access to erm and err, yes she was picked up quite a few

times for using her own so she may well have actually put some numbers in her phone and that is
breach of the data and she knows that because we

LIAM If she is, already knows it then, then | would probably leave it, leave it there for now and not go into
too much detail with it

LYNN Hmm

LIAM Err, I urge you to demonstrate the [INAUDIBLE]...........ccc.c..... Ok, and then

LIAM Yeh

LIAM I was going to say the rest of it is absolutely fine
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LYNN Yeh, then are you happy, you know I didn’t know whether I had said too much to Fawkes & Reece
erm,

LIAM I, again I think what we have put in there is hopefully enough to make them potentially do something
about it as well so in that, it might just where we have obviously again mentioned restrictive
covenants, | am not sure whether it might be worth changing it to, just in case they have that
conversation

LYNN Hmm

LIAM With her, if that makes sense?

LYNN Yeh, so | will just change where necessary the post-employment restrictions

LIAM Yeh, the post-employment restrictions

LYNN Or obligations yeh

LIAM But again, hopefully they will look at that and they will potentially kind of turn around and say, you
need to stop this because we could get in trouble, they could get in trouble for it as well

LYNN Hmm,, hmm

LIAM Potentially, erm so again, | would just, just the semantics of it | mean we are basically saying the
same thing aren’t we ..

LYNN Hmm

LIAM But we are just not calling it something that we haven’t got signed for

LYNN And do you think, | have put in the last erm, but one paragraph, saying to receive confirmation will
result in taking me legal action which | know will have impact on her performance. | then, | am
questioning myself, do I then err put in there like she allowed Fiona 3 months off work during her
employment at LCA following only 3 months employment as she was unable to fulfil her duties to a
satisfactory level whilst dealing with a personal court case because I didn’t tell them about that, erm
and I don’t know, erm should I leave that in or take that out? I want them to know that this will impact
on her but it’s not in their business interests

18:00
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LIAM Yeh

LYNN But also, err, you know that there have been you know, she couldn’t perform when she had something
distracting her erm

LIAM Errrr....In...... you know, just linking back to the references then, did they ask about absence there?

LYNN No. They didn’t ask and I didn’t tell

LIAM And you didn’t tell ... Ok

LYNN And I’m linking it to the legal thing, I am saying that you know I am saying that I think that legal
action will impact on her performance because you know | experienced that whilst she was working
for me

LIAM It might just be worth saying something along those lines then you know, which is something that |
have personal experience of, maybe .. I don’t know how much detail, because again, if that one line
ends up with her then losing her job, it is essentially the same as giving a bad reference isn’t it.
Although it is just factual isn’t it?

LYNN It’s only factual, you know obviously I had her back after that time erm, you know so it’s not, but we
have evidence to say that you know, this personal circumstance was impacting on her performance
and we had to give her time off to deal with it so it’s purely stating a fact

20:00 LIAM Hmm, ok, let’s leave it in there, it is factual, erm .... the only thing that I would probably just get rid
of is, following only 3 months employment because that just makes it sound like again, what are we
going into too much detail

LYNN Yeh

LIAM We can say | actually allowed Fiona 3 months off work during her employment with LCA as she was
unable to fulfil her duties so it might just be worth, because again, we are kind of, then we are not
saying that she was only with us for 3 months and then we had 3 months off, do you know what |
mean

LYNN Hmm

LIAM Because then we are not saying, you know like, it is not negative as such, if that makes sense, it’s not
as negative

LYNN Hmm

LIAM Does that make sense?

LYNN Yeh, yeh, no I agree. I think that’s, I feel more comfortable with that because I felt as though it was
kind of a little bit too personal and it’s not about us and when we did it, it’s just about stating the
facts

LIAM Yeh, because like | said the way, you know following only 3 months with us, erm, it kind of sounds
more like we are going into reference mode, if that makes sense
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LYNN And | would probably need to just clarify the time because I think the 3 months, it might have been
a little bit less, a little bit more but I think if it was less | need to say nearly 3 months or over 2 months

LIAM Or around, yeh, | was going to say we would just want it as that, ideally we need to get it spot on

LYNN Yeh, I will get that bit correct then

LIAM Other than, that one is fine, like | say again it was just changing those post-restrictive covenants,
sorry restrictive covenants, kind of post-restrictions etc and doing it that way, erm

LYNN Ok

LIAM But again, other than that I can’t see too many issues with what we are proposing to send over

LYNN Hmm, ok

LIAM Alright? | would say the only tricky part is going to be obviously, if we then need to action it further
because then we are really going to have to try erm,

LYNN Hmm, | think the bottom line is, is that she is not dangerous enough for me to want to spend time

22:00 pursuing

LIAM Yeh

LYNN You know | am hoping that it is just going to be enough for them to think, you know, err, how long
were the post-employment restrictions for, | think it is only 6 months erm or whatever we will go
back and tell them and then you know, she will no doubt just be in both their interests to get her
pointed in another direction for the initial period

LIAM Yeh

LYNN It’s just a respectful thing to do. | mean at some point if she stays with them, you know then I guess
that will be erm, you know it will be something that she is likely to do but she wasn’t with us long
enough and good enough for it to really impact and obviously | am offended that given all that | did,
and the conversations that we had around it and her absolute assurances that she had way too much
respect for me, to ever do anything like that (laughs)

LIAM Yeh

LYNN That she has actually gone ahead and been so blatant and | absolutely feel as | need to respond
strongly erm, err but you know, it’s erm, I don’t want to get into a wrangled legal thing, I just want
to sort of threaten it

LIAM Threaten it exactly

LYNN So that it goes away




THE HONOURABLE MR JUSTICE SAINI George v Cannell & anor.

Approved Judgment

LIAM Ok yeh, no not a worry at all then, erm in that case, like I said, | am quite happy with what, | am
happy with what we are proposing anyway, your obviously, you’re very aware that we might not be
able to take it any further

LYNN Hmm

LIAM So again, like I said it’s just

LYNN Yeh

LIAM Hopefully you know she will get the message

LYNN Hmm, ok alright erm yeh, thanks for your guidance on that and I will get this off
LIAM Perfect

LYNN Lovely thank you

LIAM Right no worries at all, you take care

LYNN You too

LIAM Bye

LYNN Bye




