The Hon. Mr. Justice Wall
Approved Judgment
- v - 

Case No: SS96P00506
 NEUTRAL CITATION [2003] EWHC 1024 (Fam)
IN THE HIGH COURT OF JUSTICE
FAMILY DIVISION
SITTING AT THE EMPLOYMENT APPEAL TRIBUNAL
AUDIT HOUSE, 58 VICTORIA EMBANKMENT, LONDON EC4Y ODS

Royal Courts of Justice
Strand, London, WC2A 2LL

Date: 15 May 2003

Before :

THE HONOURABLE MR JUSTICE WALL
- - - - - - - - - - - - - - - - - - - - -
Between :


CDM (the father)
Applicant

- and -


CM (the mother)
-and-
LM and DM (children)
(by their Guardian)
Respondent

2nd and 3rd Respondents
- - - - - - - - - - - - - - - - - - - - -
- - - - - - - - - - - - - - - - - - - - -

MS SIOBHAN F KELLY and MS MELANIE JOHNSON for the Applicant
MISS CLARE RENTON for the First Respondent
MR JOHN CHURCH (instructed by Cafcass Legal Services)
for the Second and Third Respondents 

Hearing dates : 14 – 15 March 2002, 18-20 December 2002 
- - - - - - - - - - - - - - - - - - - - -
Judgment

This judgment in the form in which it was handed down may be reported. However, nothing must be published which in any way identifies the children or the parties or any witness whether by name or by location.  The judgment in this form may be treated as authentic and no transcript need be taken. 
Mr Justice Wall:

Introduction
In this case, at the suggestion of the bar, I am taking a very unusual course. What follows is not one judgment, but two. 
The case concerns two children, and was what has become known as an intractable contact dispute. In this instance, the residential parent had persuaded the children (quite falsely) not only that the non-residential parent had both physically and sexually abused them, but also that the non-resident parent’s own parents, with whom the children had previously enjoyed a perfectly normal relationship, were also physical abusers and a threat to the children. The result was a cessation of all contact between the children, the non-residential parent, and the children’s wider family on that side. 
The solution I adopted in this case was an order under section 37 of the Children Act 1989 addressed to the local authority inviting it to consider taking care proceedings to enable an assessment of the children’s relationships with their parents to take place under the aegis of an interim care order. I had come to the clear conclusion that the children were suffering significant harm in the residential parent’s care. It had, furthermore, become clear that an assessment of the kind needed could only take place if the children were not in their own home
The local authority, as a result of its section 37 investigation, agreed with my analysis that the children were suffering significant harm in their residential parent’s care, and began care proceedings. As it was impossible to conduct an assessment of the children at home, they were removed under an interim care order. 
Within a very short space of time, and freed from the need to accommodate the residential parent’s false belief system, the children rapidly resumed their relationship with the non-residential parent, in whose favour I later made a residence order. Their relationship with their former residential parent, however, remained problematic, as the second judgment shows. 
I have decided to publish my two principal judgments in this case in order to demonstrate one method of addressing an intractable contact dispute. I am immediately conscious, of course, that the case turns on its particular facts, although the phenomenon it represents is by no means uncommon. This was the second time I had used the section 37 procedure to remove children who were being denied all contact with their non-residential parent, and were suffering significant harm because of the residential parent’s false and distorted belief system about the non-residential parent, which the children had imbibed. 
I am also conscious of the fact that there is a tendency in Family Law to see an outcome such as this as a panacea - a one size fits all solution.  I emphasise that this is not the case, indeed, this judgment comes with a series of strong health warnings. 
Firstly, of course, section 37, which I set out at paragraph 121 of this judgment, can only be used if the facts of the case meet its criteria.  It must appear to the court that “it may be appropriate for a care or supervision order to be made” with respect to the children in question. In other words, at the very lowest, the court must be satisfied that there are reasonable grounds for believing that the circumstances with respect to the children meet the threshold criteria under section 31(2) - that is to say that the children are suffering or are likely to suffer significant harm.  Section 37 is, accordingly, a well focused tool, to be used only when the case fits its criteria.
It is sometimes forgotten that the court has the power to make an interim care order when it gives a direction under section 37 (see Children Act 1989 section 38(1)(b)).  The definition of “specified proceedings” (ibid s. 41(6)(b)) includes private law proceedings for contact or residence orders in which the court has given a direction under section 37(1) and has made or is considering whether to make an interim care order).  In these circumstances a children’s guardian must be appointed under section 41(1) unless the court is satisfied that it is not necessary to do so in order to safeguard the children’s interests.
In the instant case, the children were already represented by CAFCASS Legal when I made the section 37 direction.  Had they not been, I am in no doubt that I would have appointed a guardian to represent them.
Although this case is but an example, it does seem to me that it is possible to extract some general considerations of wider application from it.  I put these forward tentatively, as each case is different, and what fits one may not fit another. Some points are self-evident, but need stating nonetheless. I will state them in short form and then expand on them where necessary
1.	The court must be satisfied that the criteria for ordering a section 37 report are satisfied (see paragraph 8 above)
2.	The action contemplated (removal of the children from the residential parent’s care either for an assessment or with a view to a change of residence) must be in the children’s best interests. The consequences of the removal must be thought through: there must, in short, be a coherent care plan of which temporary or permanent removal from the residential parent’s care is an integral part.
3.	Where, as here, the allegation is that the children have been sexually or physically abused by the absent parent, the court must have held a hearing in which those issues were addressed, and findings made about them (see paragraph 12 below).  
4.	The court must spell out its reasons for making the section 37 order very carefully, and a transcript (or a very full note) of the judgment should be made available to the local authority at the earliest opportunity (see paragraphs 13-14 below). 
5.	The children should be separately represented  (see paragraphs 15-16 below). 
6.	Preferably, the section 37 report should be supported by professional or expert advice (see paragraph 17 below). 
7.	Judicial continuity is essential. Apart from saving time and resources, this means that applications can be made to the judge at short notice, and she or he can keep tight control over it. 
8.	Undue delay must be avoided (see paragraphs 18 and 19 below). 
9.	The case may need to be kept under review if (as in the instant case) the decision of the court is to move the children from one parent to another (see paragraphs 20 and 21 below). 
Findings of fact
In the instant case, the residential parent asserted that the children had been sexually and physically abused by the non-residential and the latter’s parents. This was not true. I was, however, only able to proceed on the basis that it was not true because there had been clear and compelling findings by an experienced circuit judge, and I was able to confirm those findings by the evidence I heard. It is, in my judgment, very important that the local authority should know the court’s findings, and prepare its report on t he basis of those findings. In an intractable contact dispute, where the residential parent is putting forward an allegedly factual basis for contact not taking place, there is no substitute, in my judgment, for findings by the court as to whether or not there is any substance to the allegations. 


Letting the local authority know the reasons for making the order
In my judgment it is vital for the local authority to know the judge’s thinking in making the order. Even if such an order is made urgently, a note of the reasons for it should, in my judgment, be prepared and made available to the local authority. Apart from anything else, clear reasons for the order save a great deal of time, and enable the local authority to focus on the salient points. In the instant case, I reserved judgment and shortly afterwards handed down the first of the two judgments set out below in a form designed to be read by both the parties and the local authority. In its original form, the first judgment was cross-referenced to the court bundles which were also disclosed to the local authority. Such a course may not be practical in other cases, particularly where the report is urgently required.  However, it is not enough in my judgment for the local authority simply to be told the judge has ordered a section 37 report. The local authority needs to know why the judge has done so.
It is prosaic thought, but when making a section 37 order the court should be clear about how the order is going to be communicated to the local authority and by whom.  There is nothing more likely to cause delay than the absence of a speedy mechanism for conveying the order to the local authority. I have on at least one occasion written short reasons, told the bar what they were, and then sent them by facsimile to an identified officer of the local authority.
Separate Representation
It is my view that one of the prime categories for the tandem model of separate representation in private law proceedings is where all contact has ceased and the issue of contact has become intractable. Children in this situation frequently have an interest in the proceedings and in the outcome which is independent from the viewpoint being advanced by each of their parents.
As I have stated in paragraph 10, in the instant case the children were already represented by the time the case reached me. Generally, however, if an intractable contact dispute has reached the stage where it is ripe for a section 37 report, then in my judgment it is at a stage where separate representation is necessary. If the report recommends care proceedings, the guardian already in place can act as guardian in those proceedings. If it does not, the court is going to have to try an alternative approach. This is an area where the independent tandem model, in my experience, has proved extremely helpful in providing advice and, where necessary, obtaining expert evidence.


Expert Advice
In the instant case, as the first judgment shows, a complication was that removal was supported by the children’s guardian and opposed by the psychiatrist she had instructed to advise on the children's behalf. It is, however, of material assistance to a court if there has been an investigation by an expert who has come to the view that the children are suffering significant harm and that local authority intervention is necessary. This advice does not, however, in my judgment necessarily have to come from a psychiatrist or psychologist. A competent CAFCASS report by a Court Reporter should identify the problem.
Delay 
Where a report is ordered, the date for its receipt and for the giving of further directions must be specified. If a guardian is required, and CAFCASS Legal cannot allocate a guardian immediately, a guardian from another source should be appointed. This can either be a specialist solicitor who can then instruct an independent social worker to undertake the guardian role, or an organisation such as the National Youth Advocacy Service (NYAS).
In this case, there was inexcusable delay between 8 February 2001 when the order inviting the Official Solicitor to represent the children was made, and 27 September 2001, when the children were joined as parties to the proceedings. The very fact of ordering a section 37 report involves an element of delay. It is very important that this should be minimised. This requires strict judicial control: hence one of the needs for judicial continuity.
Keeping the case under review
The object of care proceedings following the section 37 report in this case was to relieve the children from the significant harm they were suffering with their residential parent, and to restore their relationship with their non-residential parent. In the longer term, the aim was to enable the children to retain a good relationship with both parents. That objective is defeated if, having regained their relationship with the non-residential parent they then lose it with the parent from whose care they have been removed.
In my judgment, therefore, it may well be desirable for the case to be kept under review – alternatively, as here,  the court should satisfy itself that mechanisms were in place to address the issue of ongoing contact. 

Generally
It has to be acknowledged that the section 37 process is heavy on resources and takes time. At the same time, the stakes for the children are very high.  Decisions to remove children from the homes they know and in which they feel secure are difficult. The consequences can be traumatic. 
As it happened, the residential parent in the instant case was the mother, and the non-residential parent was the father.  I wish to make it as clear as I can, however, that this judgment is neither pro-father nor anti-mother.  As with every case tried in the Family Division and by circuit and district judges and magistrates up and down the country day in and day out, it is my attempt to apply the welfare principle in section 1 of the Children Act 1989 to the facts of the particular case. 
The two judgments which follow are anonymised. Otherwise, I have decided to leave them very largely unedited. It will be for others to decide if they warrant reporting in full. I leave them as they are to demonstrate the processes of thought which led me to the decisions I reached. Any summary I made would interfere with that objective.
The judgment handed down on 27 Mach 2002
This case concerns two children. They are L and D. L (a girl) was born on 11 May 1988 and is rising 14 at the date of this judgment.  D (a boy) was born on 2 December 1991, and is 10.
The children’s parents were married and are now divorced. Their father, CDM (Mr. M) will be 42 on 18 July 2002. Their mother, CM (Mrs. M) will be 40 on 10 April 2002. The marriage took place on 14 June 1986. Its formal breakdown was marked by a divorce petition filed by Mrs. M on 22 March 1996. There appears to have been a decree absolute on 2 March 2001. 
The children live with their mother in the former matrimonial home, which is a jointly owned property. Mr. M lives in a two-bedroomed flat, which he is purchasing on mortgage.
Mrs. M lives on State Benefits.  I bear in mind throughout the difficulties involved in bringing up two children on very limited resources. Mr. M is employed, and contributes to the children’s support via the Child Support Agency. Despite the divorce, no application appears to have been made by either party for ancillary relief. In particular, the future ownership, occupation and ultimate disposal of the former matrimonial home does not appear to have been formally addressed.


The case in outline 
	The case has a long and dispiriting history of applications to the court, starting in 1996, which I will need to summarise later in this judgment. However, the stark issues with which I am faced can, I think, be identified by a series of simple propositions. I make it clear that these include my findings of fact, and so represent the factual basis upon which the case proceeds from henceforth. I will also try to set them out in simple language which Mrs. M will have no difficulty in understanding.

1.	These two children have become alienated from their father and their paternal grandparents, Mr. EGM and Mrs. MM (the paternal grandparents).

2.	The person responsible for that state of affairs is their mother, Mrs. M.

3.	In order to bring about that state of affairs, Mrs. M has done her best to instill in the children the false belief that they have been sexually abused by their father, and that D has been physically maltreated and sexually abused by his paternal grandparents.

4.	The children have not been sexually abused by their father, nor has D been maltreated or abused in any way by his paternal grandparents, who love him and L dearly. 

5.	As a result in particular of their mother’s conduct in seeking to instil in the children the false belief that they have been sexually abused by their father, the children are suffering significant emotional harm. 

6.	Were these care proceedings, I would find without hesitation that the threshold criteria under section 31 of the Children Act 1989 were satisfied: that is to say that the children are suffering significant harm attributable to this aspect of Mrs. M’s care of them. 

7.	For as long as the children continue to live with their mother, and for as long as they are denied by her the opportunity to form their own view of their father and paternal grandparents;

(a)	they will continue to suffer significant harm;

(b)	there is no realistic prospect of the children having any contact with their father or his side of the family; and 

(c)	they are likely to emerge from childhood and adolescence as seriously emotionally damaged young people.

8.	Mrs. M lacks all insight into the children’s plight. She told me in terms that she hates Mr. M. She is unable to conceal that hatred from the children, and sees no need to do so. It is that hatred which motivates her.  She has no understanding of the damage she is causing the children by her conduct. 

9.	Mrs. M has been quite unscrupulous in the way she has manipulated the children in her efforts to frustrate their contact with their father. The clearest example (which I shall examine in greater detail later) is the false account which L gave in July 2000 of sexual abuse by her father at Christmas 1998, these allegations coming immediately after the court, with the assistance of a social worker from the local authority, had successfully re-introduced the children to their father.

10.	The historical evidence demonstrates clearly that the children had a normal relationship with their father and paternal grandparents. It also demonstrates that when the children have been able to see their father away from their mother’s influence, they have rapidly begun to resume a normal relationship with him. 

11.	The opinion of Dr. W, a child and adolescent psychiatrist instructed by the children’s guardian, with which, on this point, I agree, is that “if the children could be spirited without distress to a place where they could meet their father in the company of a trusted adult, then I have no doubt that the contact would go well. I don’t think it would take very long at all for the children to restore their relationship with their father. This would be particularly true if they believed their mum approved of what was happening”.

12	This is, accordingly a case in which there is a wholly unreasonable, implacable hostility to contact on the part of Mrs. M; as a result of which she has, for the time being, succeeded in alienating the children from their father and his side of the family. 


	Mrs. M is not suffering from any recognizable psychiatric illness. There are anxieties about her behaviour, her health and her medical history (notably her continuing, excessive use of laxatives) which I have not investigated. There is a psychiatric report on her, written by Dr. S in May 1996, for the purposes of the proceedings, which appears to have relied on self-report and makes no reference to her medical records. It concludes that there was no evidence Mrs. M was suffering from or had suffered from mental illness. 

Dr. W shied away from labelling Mrs. M as having a personality disorder, although he described her as having “long-standing difficulties of personality and social adjustment”. It was, I think, unfortunate that Dr. W interviewed Mrs. M before seeing her medical records, and was thus deprived of the opportunity to discuss them with her. 
Having read the papers, listened to the evidence and seen Mrs. M in the witness box, my assessment of her is as follows: - 
(1)	In material respects, given her limited means, she cares for the children reasonably well, although, for reasons which will become apparent, her relationship with L in particular is not, in my judgment, altogether normal or healthy. 

(2)	I am satisfied that Mrs. M knows the allegations against her former husband and his parents are untrue, as does L. This is not, accordingly, a case in which a mother has honestly but mistakenly convinced herself that sexual abuse has occurred. This is a case in which Mrs. M knows it did not, but is using the children to make false allegations as a means of excluding Mr. M wholly from their lives.

(3)	Mrs. M is quite unscrupulous about the allegations she makes. As will be apparent from this judgment, she has no hesitation, when protecting her own belief system, in accusing others of lying and in inventing allegations which, if they were true, would have been made on much earlier occasions.

(4)	I accept, of course, that she loves her children and that they love her. This makes the damage she is doing to them, and the fact that she refuses to recognise that damage, all the sadder.  
 
	Like the Circuit Judge who dealt with this case when it was in the County Court, I found Mrs. M a wholly unsatisfactory witness. It is, however, only in the witness box, and under the firm discipline of cross-examination, that she can be forced to confront issues which in day to day life she can avoid, or on which she is not normally challenged. Thus, under cross-examination, she was forced to acknowledge that which she had initially denied, namely that the children were aware of her hostility to contact and her hatred of their father. Her only spontaneous truthful utterance was when she agreed with me that she hated her former husband. Otherwise, on issues of fact, I found her wholly unreliable, and ready to make up on the spur of the moment whatever evidence she thought served her immediate purpose when answering a particular question.

The only live evidence I heard was that of Mrs. M, Dr. W and the children’s CAFCASS Legal Services and Special Casework guardian  (the guardian), who had filed a detailed and most helpful report.  I was not asked to hear Mr. M, and no application was made for him to be cross-examined. Dr. W described him, so far as I can judge from the papers accurately, as an “ordinary bloke who wanted to see his kids”. I proceed on that basis.
The question for me, therefore, is whether, at this stage, anything can be done to rectify the damaging situation for the children which I have described.  Several options were canvassed in evidence and in argument. They varied from doing nothing to an immediate removal of the children from Mrs. M’s care. I will, of course, return to them, once I have set out the relevant facts. I should, however, make it clear at this point that, in my judgment, the option of doing nothing is not acceptable. These children are suffering significant harm, and in my view the court has a duty to investigate all available options before it decides, if it has to, that doing nothing is the least damaging course.
In order to explain the findings I have reached, it is necessary for me to set out the facts in some considerable detail. By doing so, I hope I will ease the process of understanding the case for any third party to whom permission is given for the court papers to be shown. .	I am, however, also setting out the facts in detail because I wish both Mr. and Mrs. M to be in no doubt about my conclusions. Mrs. M told me that her solicitors had not taken her through the two judgments in the case given by the Circuit judge. I do not believe her. However, she will not be able to say that same about this judgment.  I am, I hope, writing it in plain English which she will be able to understand.  The parties will both be given a copy of the judgment as soon as practicable after it has been handed down, and it would, in my judgment, be a proper expenditure of public funds under both their funding certificates for their solicitors to go through the judgment with them. I cannot, of course, force Mrs. M to read it, let alone agree with it, but if she does not, it will be yet further evidence of her wilful disregard for the court and her refusal to understand that she is not acting in the best interests of her children.
The facts: the litigation between the parties in 1996
The proceedings began in April 1996 with an undated application by Mrs. M for injunctive relief against Mr. M, including orders against molestation and an order that he leave the matrimonial home.  On 19 April 1996 she also issued an application under the Children Act 1989 seeking Residence Orders and that Mr. M be afforded supervised contact with the children.  It appears from the Notice of Application that she had vacated the matrimonial home temporarily and was living with the children at a temporary address..  
On 24 April 1996, Mr. M countered by issuing his own application for Residence Orders relating to the children. On 29 April 1996 a Recorder made an Interim Residence Order in Mrs. M’s favour, jointly with her mother, on the basis that the children would reside at the former matrimonial home.  She also made an order for contact in favour of Mr. M.  He was to see the children every Sunday from 9.00 a.m. to 6.00 p.m., every Tuesday from 3.00 p.m. to 7.00 p.m. and was to have such other contact as may be agreed between the parties.
On the same day, the injunction proceedings were compromised by cross-undertakings and by Mr. M undertaking to vacate the former matrimonial home on or before 4.00 p.m. on 3 May 1996.  He also undertook not to have direct contact with the children unless supervised and in the presence of one or other children’s paternal grandparents.  On this basis, the Recorder adjourned the parties’ applications to 12 June 1996 and gave directions for the filing of evidence.  This included permission to Mrs. M to file and serve a psychiatric report on herself and the local authority to file and serve a Section 7 Report.
The psychiatrist, Dr. S, reported on 27 May 1996. On 12 June 1996, a Circuit Judge listed the matter for hearing on 6 and 7 August 1996 and gave further directions for the filing of evidence.  He directed that Mr. M was to have unsupervised contact to the children, and he also directed that Mrs. M’s mother was no longer required to reside at the former matrimonial home.
What was the underlying basis for these applications?  The section 7 report dated 14 June 1996 was by Ms K. She recorded that the Child Protection Investigation Team had become involved with the family on 16 April 1996 following an allegation that D had been sexually abused by his father. D would then have been four.  There had been a joint police / social services investigation. L had been interviewed on video and there had been an audio interview with D. Neither child had made any allegations of abuse. Mr. M had been interviewed and had denied the allegations. The result was that no further action was taken. 
Ms K observed contact between the children and their father. Although initially reluctant to attend contact, D’s reluctance decreased when greeted by his father; indeed, both children were relaxed and pleased to see their father. During contact, Mr. M had appropriate physical contact and displayed interest in both children’s welfare. There was good interaction over a meal which Mr. M prepared. 
Ms K was also able to observe the children with their mother. Once again, the interaction was positive. Ms K’s conclusion was that the children should live with their mother and have regular contact with their father and paternal grandparents. 
On 6 August 1996 a circuit judge made a further interim residence Order in favour of Mrs. M and directed that Mr. M should have contact with the children three times a week, namely on Tuesdays between 3.00 p.m. and 6.00 p.m.; on Fridays between 3.00 p.m. and 7.00 p.m.; and on Sundays between 9.00 a.m. and 6.00 p.m. 
Thereafter, until 22 August 1999, Mr. M had regular contact with the children, although not to the extent envisaged by the order. On his case contact went reasonably well, a statement I see no reason to doubt.
Before leaving the 1996 proceedings, I should point out, I think, that in the documentation filed in those proceedings, Mrs. M makes a substantial number of allegations against Mr. M involving physical assault and verbal abuse.  Those allegations were, of course, never adjudicated upon because the proceedings for injunctive relief were compromised, and Mr. M, in the material he placed before the court denied the allegations against him.  
Also in the 1996 documentation are statements from witnesses who had initially supported Mrs. M’s assertions that Mr. M had sexually abused the children but subsequently came to take the opposite view and to believe that Mrs. M had exploited and misled them.
Mrs. M comes to the present applications as a witness whose credibility is in tatters.  I have, however, not overlooked the possibility that her hatred of her husband may relate to actual or perceived maltreatment at his hands during the course of the marriage.  The difficulty about that proposition is that maltreatment of her is not currently put forward as a reason for preventing his contact with the children.  The reasons Mrs. M puts forward are alleged sexual and physical abuse of the children.  Since the Circuit judge who dealt with the matter more recently has effectively discounted any such proposition, it does not seem to me that I should give any weight to the initial allegations of domestic violence, and I do not do so.  
In any event, I am quite satisfied that there is absolutely no possibility of the children in any way being placed at risk of physical or sexual abuse were they either to have contact with or to live with their father, and accordingly when assessing any harm which the children have suffered or are likely to suffer under section 1(3) of the Children Act 1989, I can say with confidence that the only harm they have suffered or are likely to suffer in the context of contact is the abusive attitude which their mother had taken to the subject and the views which she has inculcated in them.
The current proceedings
As previously indicated, Mr. M’s case is that he had satisfactory contact with the children until 22 August 1999, when Mrs. M stopped contact. On 29 September 1999, Mr. M issued an application applying for the enforcement of the order for contact made by the Circuit Judge in August 1996.  His Notice of Application states that he had been having regular contact with the children every Sunday without any problem but that on Sunday 22 August 1999, Mrs. M had stopped contact and thereafter refused to allow it to take place. 
What had happened was that on 31 August 1999, the Social Services Department of the local authority had received a referral from the local police. The allegation was that D had told his mother than Mr. M had exposed himself in front of D.  There were also suggestions that D had seen “page 3” type pictures at the house of his paternal grandparents, that Mr. M had got into bed with D and pulled his penis, that Mr. M had been violent to Mrs. M and the children and that they were terrified of him. Both children were interviewed. Mr. M denied the allegations and felt that the children were being influenced by their mother into making the statements.
On 15 October 1999 a district judge directed that Mr. M’s solicitors were to make inquiries of the social services department of the local authority as to their ability to provide a Section 7 Report and, if so the time required.
On 2 December 1999, Mrs. M put in a Notice of Application stating that “in general terms because of the respondent’s treatment of the children and their wishes I do not consider contact to be in the best interests of the children”. 
On 6 December 1999 a district judge ordered the Social Services Department of the local authority to prepare a report under section 7 of the Children Act 1989 with particular reference to (a) the wishes of both children; (b) the operation of the principle of contact and whether or not it is in the interests of the children to have contact with their father - that report to be filed by 10 January 2000. 
The section 7 report was undertaken by Mr. DB, a senior social work practitioner with the local Child Protection Investigation team. It is an excellent piece of work, carried out in the face of considerable obstructions from Mrs. M.
Mr. DB arranged with Mrs. M that if the children felt comfortable with him he would take them out to McDonalds to meet their father. However, when he arrived at the home to talk to the children, he found a man and a woman present, the former of whom introduced himself to Mr. DB as Mrs. M’s “healer / counsellor”, although he refused to give his qualifications. Despite this obstruction, Mr. DB was able to speak to the children, and got on well with them. He was, however, unable to make another appointment to see the children. Mrs. M said the children had been “upset" by his visit and that she had had to keep D off school. 
When Mr. DB explained to Mrs. M how well he thought his previous conversation with the children had gone, she said that he had “cleverly wooed” the children, and “pulled them in”.  Thereafter she refused to allow Mr. M to see the children again.
Mr. DB reported that there was no evidence to support the allegations of abuse, but was otherwise unable to provide the court with adequate information on which to make a decision about contact.
On 16 February 2000 a district judge fixed a final hearing for 27 April 2000 for the Circuit Judge and directed that Mr. DB to attend the final hearing. On 27 April 2000, a deputy circuit judge made an order in the following terms :-
(a)	The social worker Mr. DB was to see the children at home on 4 May 2000 at 4.00 p.m. 

(b)	There be a period of contact on 8 May 2000 at 4.00 p.m. supervised and observed by Mr. DB of the local authority’s social services department.  Such contact to take place at McDonalds Burger Bar and Mr. DB to collect the children and return them home.

(c)	A second period of contact on 15 May 2000 at 4.00 p.m. supervised and observed by Mr. DB to take place at a venue to be agreed between the parties and Mr. DB.

Mr. DB was to file an additional addendum Section 7 Report on the results of his observations to contact by 4.00 p.m. on 31 May 2000 and the matter was listed for further hearing on 13 June 2000.

	Mr. DB’s addendum report is dated 26 May 2000. This is a very important document. He was able to implement the order of the Deputy Judge. On both occasions of contact the children showed appropriate affection to their father and were not apprehensive of him. Conversation flowed. The children were open and comfortable with their father. Mr. DB concluded his addendum report with these words: -

	The court can and in my opinion has no reason not to make an order granting Mr. M contact. However, the court must give due attention to the wishes of the children to have a slow introduction into contact, which they want initially to be supervised.

	On 13 June 2000 the application to enforce contact came before the circuit judge.  The order made by the judge was that Mrs. M was to permit Mr. M to have contact with the children as follows:-

(a)	Every third Sunday from 25 June 2000 from 2.00 p.m. to 7.00 p.m. for three months and thereafter

(b)	Every third Sunday from 11.00 a.m. to 7.00 p.m. 

(c)	That it take place at the father’s parents home and

(d)	That it takes place other than in the presence of the mother.

	There is a transcript in the papers of the judgment given by the circuit judge on 13 June 2000.  It is a trenchant document.  The judge records that, in practice, from 1996 to 1999, Mr. M only saw the children once a week, notwithstanding the order that he was entitled to see them three times a week. The judge plainly did not accept the reasons which Mrs. M gave for terminating contact.  The judge describes her in terms as “an extremely unsatisfactory witness whose evidence was very difficult to believe on any important matter”.  

Amongst the important matters on which the circuit judge disbelieved Mrs. M were, firstly, her assertion that Mr. M had kicked the children, D in particular, on the backside quite hard on a number of occasions.  Mrs. M told the judge that this had occurred some time in 1999.  It was not however, in the statement which she had made to the court. 
Secondly, the Judge records that Mrs. M made a most serious allegation against Mr. M’s parents which, once again, was not contained in any written document at all.  The allegation was that D had told her, in late 1996, that he had been at his grandparents house and had needed to use his asthma puffer.  Mrs. M alleged that he told her his grandmother had held him down whilst his grandfather had undressed him in an inappropriate way.
The judge rejected that allegation and described it as “just a nonsense”.  The judge recorded that Mrs. M had made similar allegations against Mr. M in her statement, namely that he had behaved inappropriately with D.  The judge said in terms that he did not believe those either.
The judge commented that it had become clear in the course of her evidence that Mrs. M simply did not accept what anybody said about the children.  On the other hand, he formed a favourable impression of Mr. M.  He was, in particular, impressed by Mr. M’s moderation and the fact that he was able to say that, in general, Mrs. M was a very good mother.  The judge was also impressed by Mr. M’s appreciation that contact had to be “taken slowly and gently”.
The judge recorded that pursuant to the deputy judge’s order on 27 April 1999 there had been two periods of contact supervised by Mr. DB.  The judge was impressed by Mr. DB.  Mr. DB had had a difficult task because of obstructions placed in his way by Mrs. M.  However he had approached his task professionally and properly.  His evidence had been helpful and convincing.  Accordingly the judge found, in summary, that the children were happy to see their father; that their father behaved appropriately to them; that they talked in the way one would expect.  Mr. DB had corroborated what Mr. M said namely that after an initial minute or so of difficulties, bearing in mind there had been quite a long break in the contact, they got on very well with their father and talked in an entirely sensible proper way.  This had occurred on both occasions.
The judge also recorded that the children had had the opportunity of speaking to Mr. DB.  The children were then 12 and 8, and the judge was of the opinion that their views were entitled to considerable respect.  He further described the children as sophisticated and well developed intellectually.  He recorded the children telling Mr. DB that they wanted to see their father.  He said they had not appeared apprehensive beforehand and everything went well.  Afterwards they said they wanted to see their father and they wanted to see their paternal grandparents.  However, they wanted to take things slowly.
Mrs. M had told the judge that these were not the children’s real views.  She said she had had “terrible trouble with them since”; the children had cried and had been upset.  She had had to take them to the doctor and keep them off school.  They had, she said, continually told her that they do not want to see their father. The judge expressed his view on this point in the following terms:-
Well, as I put to her in the course of this case, really the issue in this case - and I do not think she saw this at all - is: were they acting in what they said to Mr. DB, or were they acting in what they said to her?  Mr. DB has got no interest in the outcome of the proceedings, but she has because what, clearly, the children, it seems to me, were causing a fuss with her (I think she had exaggerated it) because they knew that her wish was that they should not see the father.

	The judge then went through the welfare checklist set out in section 1(3) of the Children Act 1989.  He laid emphasis on the fact that the children had clearly expressed by their conduct and words a wish to see their father and their grandparents.  He also recorded that the children had telephoned their father and his parents on a number of occasions since the last contact. The judge was in no doubt that it was in the interests of the children to see their father and paternal grandparents.  However, he accepted that it should be taken gently to start with and after a discussion in court made the order which I have set out in paragraph 47.        .

Most regrettably, Mrs. M did not obey the Circuit judge’s order, and contact did not begin.  Accordingly, on 3 July 2000 the judge made a further order that contact should take place in accordance with his order dated 13 June 2000, save that the starting date should be 9 July 2000.  He attached a penal notice to the varied order and directed that Mrs. M pay the costs, enforcement of those costs to be suspended.        
Unfortunately, this order did not have any effect on Mrs. M’s resolve to frustrate contact, and Mr. M was constrained to issue a notice for Mrs. M to show good reason why an order for her committal to prison should not be made.  That application came before the circuit judge on 17 July 2000.  The judge varied his order of 13 June 2000 by directing that Mrs. M was to bring or arrange for a third party to bring the children to an identified location and to permit Mr. M to have contact thereafter every third Sunday, initially from 2.00 p.m. to 7.00 p.m. but, commencing 22 October 2000, from 11.00 a.m. to 7.00 p.m.  Once again, a penal notice was attached to the order and Mr. M’s application to show cause was adjourned to 31 July 2000.
Once again, Mrs. M disobeyed the order.  However, in this instance, her disobedience took a subtle and most insidious form.  What happened was that she put L up to make an allegation of sexual abuse against Mr. M, which was reported to the local Child Protection Unit.  Mrs. M was then able to use the fact that L had made this allegation to frustrate contact.
In the papers is a transcript of L’s Memorandum of Good Practice interview with the police which took place on 26 July 2000.  There is also a video of the interview, which I have viewed. All the professionals who have watched the video of L’s interview are entirely satisfied that she is not telling the truth.  Dr W, who unfortunately only viewed the video after he had filed his original report, describes L’s presentation as “remarkable”. He said she made a number of serious assertions without any apparent emotion.  Dr W had rarely seen the like.
In summarising the main thrust of L’s allegations, I can do no better than quote the words of the circuit judge, in the second of his judgments, dated 20 October 2000. He described the video as “very disturbing” and that the sequence of events which L described was “clearly incredible in the proper sense of the word”. His analysis of the video was in the following terms  – I have highlighted certain phrases:-
What L told the police was, in substance, that on that night her father came into the room in which she was sleeping with her mother and her brother, picked her up, took her downstairs, undressed her, rubbed her and invited her to do the same to him.  She cried out.  He put a pillow from the sofa over her and he then hit her full force in the face.  She went back upstairs, got back into bed and told her mother all about it the next morning.  She went on to say - I mention this for the sake of completeness - that during 1999 on a number of occasions in which the mother was present, but not immediately present, (location identified) he beat her up and she suffered severe bruising as a result.  Now, a moment’s objective examination of this account of things will show how unlikely it is in the first place because it would involve somebody going into a room in which there were three people present, picking up a child, taking her out, taking her downstairs, abusing her, half-suffocating her, punching her, bringing her back - all the while being undetected.

The mother’s account of things is that the child is not telling the truth about one important matter.  She vacillated about this as well but in the end she accepted that this must be right, which is, of course, that the child did not say anything about it to her next day.  In fact, on the evidence, the next day they were together for lunch and the father took the rest of the family to Mrs. M’s friend where they were going.

The unlikelihood of what is said to have occurred is reinforced by the unlikelihood of what is said to have occurred in 1999 when the father was supposed to have gratuitously attacked the child on the beach.  I do not believe that happened either.  

The mother has made similar allegations before in relation to D.

The mother says she was not feeling very well that night and morning and she had overheard voices outside her bedroom, she thought downstairs, and found L not in bed.  She then said “L ran in but said she had only been getting water from the en-suite bathroom” which, of course, would involve her not going outside the room and, if that was said, it was an obvious lie.  But she said “she went back to bed and she did not tell me the next day or at all that anything had occurred”.  She said “I felt dizzy-headed and drowsy”.

	The judge then quotes Mrs. M’s statement to the police in which she said:-

When I just woke up, I heard these voices.  They seemed to be coming from downstairs.  I was able to put my foot out of bed and felt round with my foot to check L’s bedding.  She was not there.  I remember thinking “oh no” but I was physically incapable of moving any further.  I cannot remember how I know this, but I was aware the time was about 3.00 a.m.  I remember staying awake trying to figure out what was happening.  The next thing I was aware of was L in my en-suite bathroom saying “I’m just getting some water, Mum”.  I may have asked her where she had been and what was happening but she did not say anything other than having got up to get some water.  Shortly afterwards I heard noises downstairs and realised Mr. M was leaving.  He was not there in the morning.

The judge also records Mrs. M saying she was not well despite the fact that they went out to lunch and she went out herself the next evening. 
	The Circuit judge was in no doubt at all that nothing had happened.  He went on to say, however:-

The worrying conclusion to which one is driven inexorably in this case is this child has been put up by her mother to make false allegations to the police which she, the mother, knows to be untrue.  The equally worrying conclusion which follows equally inexorably from that, is that using the word “abuse” in the wider sense of the word, these children - because it is not the first time that this has happened - are being abused by their mother, not by their father and are being used by her in the warfare, as she sees it, between her and the father.

	I entirely agree with the circuit judge’s analysis of the video and with his conclusions in relation to it. The passages I have highlighted are only one example of the lies which Mrs. M is prepared to tell in order to protect herself. No mother whose child is being sexually assaulted within earshot would fail to go to her assistance. Mrs. M thus has to invent an elaborate charade to explain why she did not do so. In addition, where a child is put up to tell lies, important details are overlooked. L tells the police she told her mother all about it. Had it happened, she would have done. But had it happened, and had she been told, Mrs. M would have been bound to take action. So, according to Mrs. M, L must be lying when she says she told her all about it. Of course, L is lying, but not for the reasons Mrs. M gives, which are entirely self-serving.  L is lying because what she describes did not happen. 

Dr W, from a psychiatric perspective, comments that L’s account lacks credibility for obvious, common-sense reasons.  He goes on:-
The core of the difficulty is that neither children who are subject to sexual assaults nor parents who are in the household where such a thing is occurring, behave (or could possibly be expected to behave) in the ways described.  If a mother hears her daughter screaming and believes that she is being sexually assaulted, she doesn’t simply stay in bed, paralysed by fear or in some other state of mind.

L’s performance doesn’t ring true.  The way she deals with the words “bum” and “wank” and “willy” show that she has no fear of these notions.  She giggles about them as would a group of pre-adolescent girls in the playground.  Such plainly is what she believes the significance of a “wank” to be.  Children who describe genuine sexual assaults find these words almost impossible to utter.

Anything, of course is possible.  The conclusion I prefer however is that L is lying; that she is lying consciously in the belief that she is lending support to her mother’s position.  She seems to have little understanding of the importance of what she is saying.

Having seen the video, I take the view that this case is more unusual than I believed it to be when I wrote my first report.  This little girl appears to be following an untruthful script which has been set down by her mother.  She is prepared to do it to a Police Officer whilst retaining the fact that what she is saying is a lie.  At present at least, her wish to support her mother’s position seems to override any other consideration.  I find it remarkable.
 
	I agree with Dr W’s analysis of the video.  I would, however, use a stronger word than “remarkable”.  In my judgment L’s wish to support her mother’s position is powerful evidence that L is being emotionally manipulated and abused by her mother and is suffering significant emotional harm.  I do not think that Dr W would disagree with either proposition.

Inevitably, the police services took no action on the allegations which L had made.  On 31 July 2000, The Circuit judge adjourned Mr. M’s application to commit Mrs. M to prison to 29 August 2000, and gave Mr. M’s solicitors permission to disclose papers in the case to the police, together with the judgment given by the circuit judge on 13 June 2000. A transcript of the video was ordered.  On 29 August 2000 the police were ordered to produce the video. 
Mr. M’s application to enforce the order for contact came back before The Circuit judge on 20 October 2000.  By this time, the judge had seen the video. He begins his judgment on this occasion by reciting the history. He repeats that, on this occasion as previously, he found Mrs. M “a most unsatisfactory witness”.  He said she was “prone to make up answers on the spur of the moment” and could not rely on her in any material respect at all. The judge goes on :-
Her problem is when the logical inconsistencies are pointed out in any answer that she gives, she invents another answer.  Yesterday we had, despite the fact that Mr. DB was perfectly properly cross-examined on the last occasion, I found that he was a helpful and useful witness, she finally managed to find a way of facing up to the central problem in the case which is why the children told Mr. DB they wanted to see their father, but they tell her that they do not want to see him.  She found an answer to that by alleging yesterday that Mr. DB simply lied.  That, of course, was never put to him on the last occasion - quite properly not put to him on the last occasion - because it was not what she was suggesting then. That is an example, in my view, of the hysterical way in which she makes allegations against all and sundry without considering the consequences of what is going to happen.

That, once again, is an analysis by the judge with which I entirely agree. 

	The judge then analysed the video in the terms which I have set out at paragraph 73 above). He went on to find - and once again I agree with him - that what was occurring in June 2000 was that Mrs. M was not in fact facilitating or permitting contact at all; she was encouraging the children not to go.  Slightly later in his judgment the judge found that she was in breach of the order because “she had put them under such intolerable pressure that they refused to agree to go”.  The judge, of course, made that finding - as he had to - on the criminal burden of proof, that is to say, beyond reasonable doubt.

The judge accordingly found Mrs. M in contempt of court.  The question was what he should then do.  He adjourned for a short time to enable both parties to take instructions.  After further submissions he decided that he would make an order for committal to prison for 42 days, but was going to direct that the warrant be not executed before 27 November 2000.  He also directed that his previous order for contact take effect from Saturday 28 October 2000.  The judge intended, on 27 November 2000, when the matter was to come back to him, to hear any applications that be made whether for residence by the father or otherwise.  At that point he would decide whether he would allow the warrant to go - that is to say for it to be issued and for the mother physically to be committed to prison.  
In reaching that conclusion he expressed his concern that the children should have what he described as “a counter balance to the pernicious effect as I see it of being solely dominated by their mother’s views”.  He made it clear that Mrs. M should be in absolutely no doubt that he was not frightened of making an order committing her to prison in this case if it was necessary in the ultimate to ensure that the orders of the court were obeyed. As it was, of course, his order plainly gave the mother another opportunity to obey the order of the court and to act in the interests of the children by facilitating contact.  
What in fact happened, was that on 22 November 2000, L herself, through solicitors made an application for permission to apply for a Prohibited Steps order on the basis that she did not wish to have contact with her father.  I do not know the circumstances in which L came to make that application, and accordingly I am not in a position to make any findings about it.  The timing, however, is highly suspicious.  
Under the present rules, any application by a child for permission to make an application to the court has to be heard by a High Court Judge.  The circuit judge, accordingly could not hear it when he had the case before him on 27 November 2000.  He had no option but to transfer that application to the High Court for hearing.  In the event, however, he decided to transfer the proceedings themselves to the High Court and directed that the application by L and Mrs. M’s application to discharge the warrant for committal be listed before a Judge of the High Court in London on 11 December 2000.  The judge also directed that the papers be disclosed to the solicitors acting for L, and he made an order staying the warrant for committal until 11 December 2000.
On 11 December 2000, Mr. Justice Johnson ordered that the social services department of the local authority be requested and directed to effect two occasions of contact between the children and their father, that contact to be supervised preferably by Mr. David DB or if he was not available then by another social worker the social worker who supervised was then to report on the two occasions by the 22 January 2001. Mr. Justice Johnson then fixed a further hearing for 8 February 2001 in relation to the application for further stay of the warrant and further directions for contact.  He dismissed L’s application for permission to be added as a party to the proceedings.
Contact did not take place. On 8 February 2001, Mr. Justice Johnson continued the stay of the committal proceedings until further order of the court and invited the Official Solicitor to intervene in the proceedings on behalf of the children.  
Most unfortunately, there was then a substantial delay until 27 September 2001 when the children were joined as parties to the proceedings by their guardian, an officer of CAFCASS Legal Services.  The guardian was given permission to disclose the papers to Dr W who was to see the children if he thought it necessary and if so advised could arrange to see the children with their father.  The deputy district judge who took this hearing also gave further directions for the filing of evidence and fixed the substantive hearing to commence on 14 March 2002 with a time estimate of two days.  Thus it was that the proceedings came before me. 
The hearing before me
The evidence filed since September 2001 comprises updated statements from Mr. and Mrs. M. I have a report and an addendum from Dr. W. There are school reports relating to L and, most importantly, the report from The guardian.  Much of the parents’ evidence is taken up by the allegation that L had been obliged to change school because in her statement made on 23 October 2001, Mrs. M said that on 6 March 2001 she had seen the children’s paternal grandparents driving around outside L’s school. This was, however, inconsistent with a letter written by her solicitors on 6 April 2001 in which it was asserted that both Mrs. M and D had seen the paternal grandparents outside D’s school. There is a statement from the paternal grandmother strongly denying that they had visited either school.
I have not, of course, had oral evidence from the paternal grandparents, but the patent inconsistency in the two versions of the basic allegation makes it highly unlikely to be true. But more significant, of course (if it is true) is L’s hysterical reaction. It is, in my judgment, highly worrying that Mrs. M appears to think that it is necessary for L to change school because of a report that her paternal grandparents have been seen in the vicinity. L is not now in mainstream school. She is being educated by an organisation called Integrated Support Service.  She travels by taxi and apparently has a phobia about being driven by men. Despite some positive reports, I find myself most concerned about L’s education, and how she has got to where she is.  This is not a matter which I have investigated, but in my judgment is one of the worrying aspects of L’s upbringing.
Like the circuit judge, I found Mrs. M a thoroughly unsatisfactory witness, willing to say anything which supported her belief system, including repeating the accusation that Mr. DB had lied in his evidence to the circuit judge about the children’s enjoyment of their contact with their father, and that L was not telling the truth about Christmas 1998 when she said she had told Mrs. M what had happened. 
Of the many points I found of concern in her evidence, perhaps the most chilling was her reporting L as saying that she hated her father and wished he was dead. At the same time, in a quite matter of fact tone, Mrs. M said L was willing to have him pay for dancing lessons. Mrs. M appeared quite unconcerned about what she was reporting L as saying, and went on to tell me that, so far as the dancing lessons were concerned, L was “taking the Mickey”. 
Another point amongst many which concerned me was that D has a substantial collection of toy guns. Mrs. M told me that D has said he wants to be a policeman and to train how to use a gun, so that he can shoot his father. Once again, she said this in a tone which was quite matter of fact.
The report of the Children’s Guardian 
This is a very impressive document. It runs to 85 paragraphs, and attached to it are detailed attendance notes of the guardian’s interviews with Mr. M, Mrs. M, the children, and the paternal grandparents. Also attached are reports from the Integrated Support Service which is currently providing L’s education, from L’s previous school, and from D’s school. There was also attached an attendance note of a conversation which the guardian had with Dr. W on 12 March 2002 after he had filed his report and his addendum.. 
In what is already a long judgment, I cannot repeat all the guardian’ careful observations or do justice to her acute observations. I can pick out some points which particularly concerned me. The first relates to D. D told The guardian that he had been “raped” by his father and his paternal grandparents. He clearly had no idea what the word meant. Mrs. M, according to the guardian, made no attempt to rationalise this with D or dissuade him from stating that he had been raped. On the contrary, she says, Mrs. M appeared to condone and encourage it.  Mrs. M was asked about this in evidence, and her answers confirmed the guardian’s evidence. She said D had been raped – he had had things done to him, He had told her in the past that he had been “taken out of his bed by his father”, who had “hurt his willy and his bum”. 
The guardian was also concerned by the drawer full of guns kept by D and by his expressed wish, already recorded in paragraph 93 to kill “him”. The guardian was struck by the fact, that D invariably referred to his father as “him”.
The guardian was sufficiently concerned about the children to recommend that, if the court made findings of emotional abuse against the mother and decided to remove the children from her care, they should be removed immediately under an interim care order to their paternal grandparents with a view to transferring them to the care of their father after an initial period of settling in. 
The reports and evidence of Dr. W
The guardian’s view that the children should be removed immediately from their mother’s care was not supported by Dr. W.  He was, I think, particularly influenced by the delay following the transfer of the case to the High Court. He said:
If the original judge had been permitted to manage things as he saw fit, the children’s alienation might have been easier to remedy than it is now. It appears to me that the children’s attitudes to their father have hardened considerably in the part fourteen months. I wonder whether there is anything which the court can do to restore a healthy balance into the children’s lives.

	Dr. W was of the opinion that doing nothing was the “least bad option”. He appeared to reach that view principally on the basis that it would prove impossible to persuade the children to attend any contact ordered by the court. In his view, the damage had been done.

The guardian had difficulty with that view, and so do I. Dr. W was clear that the children had suffered and were continuing to suffer significant harm. He was equally clear that if the situation was not remedied, the significant harm would continue and that the children would be likely to grow up as emotionally damaged adults, with serious consequences for both of them in forming and maintaining relationships in their adult lives.  Both children had learned that the price of living in peace in their mother’s household was to say that they hated their father and to class him as an abuser. This was very unhealthy. L, in particular, as she got into adolescence will realise that she has a powerful weapon to get her own way with her mother. She will, in Dr. W’s opinion at some point rebel against her mother’s stance and is likely to search out her father. When she discovers, in Dr. W’s words that he is “an ordinary decent bloke”, her relationship with her mother is likely to be further damaged, perhaps irreparably so. He said: 
In their middle and late teens, they will probably become alienated from their mother when they realise the injustice she has perpetrated upon them.

	The guardian expressed her difficulty with Dr. W’s opinion neatly in paragraph 75 of her report: -

Dr W considers both children to have suffered emotional harm as a consequence of the parental acrimony. He also considers the children to be suffering significant and avoidable emotional harm by the mother. I agree with him on both counts. However, in the light of these conclusions, I am in difficulty about his recommendation that the children should remain with the mother, subject to the continuation and possible escalation of such emotional harm. In the three years since the father’s contact was unilaterally stopped the children have been subjected unchallenged to what the circuit judge described as the mother’s “pernicious influence”. They are manifesting now, in school refusal, violent ambitions, obsessive phobias and allegations of sexual abuse indications of abnormal and ungrounded thinking which, even if they do not truly believe, they are prepared to live.

	I have to say that I share the guardian’s view. It seems to me that, with great respect to him, Dr. W gives far too much weight to the practical difficulty of arranging contact.  A principal feature of Dr. W’s advice is that “the damage has been done” and that the children would refuse to attend contact, however carefully the arrangements are made. He put it this way:

I am certain the they will cause such a fuss that no reasonable adult would insist on them proceeding with the contact. This is the practical difficulty which will, in my opinion, thwart a resumption of contact
	Whilst, of course, I recognise the practical difficulties of arranging contact, I find Dr. W’s opinion that “the damage has been done” inconsistent with his clear advice that if contact could be achieved, it would not take very long at all for the children to restore their relationship with their father. In his oral evidence to me he agreed that it might be a relief for the children to be removed from the false belief system in which they currently reside.

In my judgment, Dr. W has misled himself by his use of the word “irrevocable” at several points in his opinion, when he refers to the children’s alienation. In his oral evidence, he agreed with me that the children’s alienation is not irrevocable. It is incapable of being revoked only whilst the children are living in their mother’s care. Away from her influence, the children would rapidly resume their relationship with their father and paternal grandparents.
Dr. W was sceptical about the further involvement of social services. He asked: “what could they do?” and  “whatever it was, would they have the resources to do it?”  “If the court can’t solve the problem”, he said, “I really don’t see how a social services department could do so.” In this context, it seemed to me, he gave no consideration either to the prospect of skilled social work intervention with the family, or to the range of powers which would be open to the court within care or supervision order proceedings instituted by the local authority.
In my judgment, Dr. W’s own analysis of the harm the children are suffering, and the benefits to them if they can be removed from their mother’s baleful influence mean, firstly, that the situation is not irrevocable, and secondly, that it is too serious simply to leave as it is.  In other words, I agree with the guardian that Dr. W’s conclusion – do nothing - is inconsistent with, indeed contradicted by, his analysis of the balance of harm and risk in this case.
Of course it is the case under section 1(5) of the Children Act 1989 that I have to be satisfied that making an order is better for the children than making no order. In the instant case, doing nothing will mean that the children will continue to suffer significant harm. Doing nothing could only be justified, it seems to me, by the argument that the cure (intervening in one of various ways by making an order) would cause more harm than the disease: in other words that the stress inflicted on the children by removing them from their mother’s influence or by the attempt to require them to attend contact with their father would cause them more damage than leaving them alone.  I am not persuaded that this is the case. 
In my judgment, the consequences to L and D of living the lie either until they attain their majorities and beyond or until they rebel against it and are caused further damage in that process are so serious that intervention is required.
What should I do?
In my judgment, action must be taken. The position cannot be left as it is. The question is: what action should I take?  The opposite end of the “do nothing” spectrum is, of course, the immediate removal of the children to their father’s or paternal grandparents’ care under a residence order. This was the guardian’ first option. There are, however, significant difficulties about this both from the perspective of the children’s welfare and from a forensic standpoint. 
From the forensic standpoint, the first point is that I have not seen the paternal grandparents. They are not parties to the proceedings. They are elderly, and the paternal grandfather is not in the best of health. They are not, I think, a long term option as carers for the children, and in the short term Dr. W was of the opinion that they might well have difficulties coping with L. As against that, of course, I have the guardian’ opinion that they could cope in the short to medium term. 
Mr. M’s current accommodation is not suitable as a residence for the children. If he is to seek a residence order, it will need to be on the basis that he finds alternative accommodation. .	In addition, in the absence of any planned structure for the children, there is the problem of implementing the order, if the children were reluctant to go. I could not rely on Mrs. M to co-operate with any such order.
Moving children from the home in which they have lived for many years is always a serious step, and not one to be undertaken lightly. If it is to occur, it must be part of a carefully thought out strategy: in other words, there must be a comprehensive plan for these children, in which the objectives must be carefully identified and the means of achieving them carefully thought out.
It would, of course, be open to me to remove the stay on the committal order made by the circuit judge in the event that Mrs. M did not immediately facilitate contact. I am full of admiration for the circuit judge’s conduct of this case, and Mrs. M should not believe that a change of judge means a lessening of judicial resolve. The circuit judge set a strategy for this case which involved the use of imprisonment. I bear in mind the need for consistency of judicial approach.
Such an approach would have the effect that Mrs. M would be removed from the scene for a period of six weeks, and the children would be able during that time to live with their paternal grandparents and restore their relationship with both them and their father. This is, it seems to me, is a viable option, and may well be one which is capable of being put into effect. Forensically, however, it has a number of disadvantages. The circuit judge’s order is now 17 months old: arguably, it could be disproportionate to enforce it after this period of time. Perhaps more importantly, however, the delay which has occurred since the order was made reinforces the point that the children have been further damaged over that period, and any step which needs now to be taken must be part of a carefully planned strategy. 
Dr. W was of the opinion that if the circuit judge had been permitted to imprison Mrs. M, even for a day, the outcome would probably have been different. He may be right about that. The Circuit judge was pursuing a particular strategy, and it was only the need to transfer the matter to the High Court which prevented him putting it into effect. 
In my judgment, however, the time which has unfortunately lapsed since the circuit judge’s orders means that the matter must now be re-thought. It may well be that the strategy is capable of being revived. It may well be that the way forward is remove the stay on The Circuit judge’s order and to imprison the mother for contempt of court if she refuses to obey a future order. But if that is to be the way forward, it needs, in my judgment, to be part of a wider plan for these children, which, as I have already said, needs to be thought through.
A further option, if Mrs. M were to be imprisoned, would be for the children to live with their maternal grandparents. This is an option I am quite unable to consider on the evidence available to me. Equally, I am unable to make any assessment about the viability of a family conference in this case.
In these circumstances, I have to reject the immediate removal alternative proposed by the guardian. There is, however, a third choice, and it is one which, in argument, was supported by both the father and The guardian. I have, accordingly, decided that the proper way forward is to make an order under section 37 of the Children Act 1989 addressed to the local authority. I will first of all set out the terms of section 37, and then explain why I am making the order.
The relevant parts of section 37 read as follows: -
37. Powers of court in certain family proceedings
(1)	Where, in any family proceedings in which a question arises with respect to the welfare of any child, it appears to the court that it may be appropriate for a care or supervision order to be made with respect to him, the court may direct the appropriate authority to undertake an investigation of the child’s circumstances.
(2)	Where the court gives a direction under this section the local authority concerned shall, when undertaking the investigation, consider whether they should—
(a)	apply for a care order or for a supervision order with respect to the child;
(b)	provide services or assistance for the child or his family; or
(c)	take any other action with respect to the child.
(3)	Where a local authority undertake an investigation under this section, and decide not to apply for a care order or supervision order with respect to the child concerned, they shall inform the court of—
(a)	their reasons for so deciding;
(b)	any service or assistance which they have provided, or intend to provide, for the child and his family; and
(c)	any other action which they have taken, or propose to take, with respect to the child.
(4)	The information shall be given to the court before the end of the period of eight weeks beginning with the date of the direction, unless the court otherwise directs.
(5)	The local authority named in a direction under subsection (1) must be—
(a)	the authority in whose area the child is ordinarily resident ………
(6)	If, on the conclusion of any investigation or review under this section, the authority decide not to apply for a care order or supervision order with respect to the child—
(a)	they shall consider whether it would be appropriate to review the case at a later date; and
(b)	if they decide that it would be, they shall determine the date on which that review is to begin. 

	In my judgment, the terms of section 37 are directly applicable to this case.  I am in no doubt at all that it may be appropriate for a care or supervision order to be made. I have already stated that, in my judgment, these children are suffering significant harm and that I would have no hesitation in finding that the threshold criteria under section 31 of the Children Act 1989 are met. Although it is a matter for the local authority and not for me, I would myself also be in little doubt that these are children in need within section 17 of the Children Act. 

This is also a case, however, where in my judgment there needs to be a careful plan for these children. I cannot formulate such a plan without the assistance of the local authority and the facilities which it can offer these children.  At the same time, as I recognise, I cannot require the local authority to take proceedings. The limit of my power is to direct the authority to undertake an investigation of the children’s circumstances. 
It is, of course, the case that I have the power under section 38(1)(b) of the Children Act 1989 to make an interim care or supervision order at the same time as giving a direction for an investigation under section 37. I do not, however, in the circumstances of this case, think it would be right to take that course. These children are not in immediate physical danger: they are not in immediate need of removal to a place of safety or protection from an immediate risk of physical harm. There is no formulated care plan. It must, accordingly, be a matter for the local authority whether or not they decide to institute proceedings having read the papers (including this judgment) and carried out their investigation.  I think I can, however, properly say that if that is the local authority’s decision, I would welcome it. It would, it seems to me, substantially widen both the welfare and the implementation options open to the children and to the court, and would prove likely to be very much in their best interests. 
I must record that Dr. W did not favour the section 37 option. As I understood it, however, his objection was primarily based upon his scepticism about the capacity of local authorities to act effectively in cases such as this or to provide any worthwhile services for the children. I think he envisaged further delay, and an ineffectual and damaging investigation by the local authority, resulting in a further hardening of Mrs. M and the children’s position due to the threat hanging over their heads that the children might be removed.
I have to say that I do not share Dr. W’s pessimism about either the nature or the consequences of the local authority’s involvement. It is noteworthy that the only professional who has achieved any progress in this case is Mr. DB, the social worker from the local authority who organised the two periods of contact in the summer of 2000. He did so, it will be recalled, in the teeth of orchestrated opposition from Mrs. M.  In addition, it is difficult to see how Mrs. M’s attitude could become harder than it is already.
I am confident that the local authority will carry out a competent, professional investigation and give me sound advice in the interests of the children. I do, however, agree with Dr. W when he told me that if the local authority does intervene in this case, it would be of the greatest importance that the children should have an identified social worker or social work assistant who would remain the same and with whom they could form a long term relationship (he had in mind a year or more). The children should be told this was the person in whom they could confide. 
Dr. W was also clear – and in this, in my judgment, he is plainly correct - that the case must be approached henceforth by everybody (including the local authority) on the basis of the facts which I have found and which are set out in this judgment. To give the obvious examples, the facts are that the children have not been sexually or physically abused by their father and paternal grandparents; their hostility to contact and their expressed hatred of their father are both entirely due to Mrs. M’s malign influence on them. These are not questions which can be reopened.   If Mrs. M persists in her assertions to the contrary, that is plain evidence of her refusal to recognise reality and what it is in the interests of the children.
This is a complex case, and this judgment is being handed down on the Wednesday before Easter. I propose to direct that the task of communicating and liaising with the local authority is given to the children’s guardian, and I will direct that a copy of this judgment, together with the papers in the case, be released to the local authority by her as soon as practicable.
The normal period of investigation under section 37 is eight weeks. That would take us to 22 May 2002. In my judgment, given the intervention of Easter, I think the local authority should be given until Friday 31 May to file the section 37 report. The parties should then have a week to consider it, and the matter restored for further directions before me on Monday 10 June at 10.30am in the Royal Courts of Justice. That will be my order. 
I have already made it clear that I do not have any power to compel the local authority to institute proceedings, nor would I seek in any way to interfere with the professional exercise of the local authority’s investigative functions under section 37. The responsibilities of the local authority if it decides not to institute proceedings are set out in section 37(3). What I think I can properly say to the local authority – and it is manifest from this judgment – is that I am dealing with two children who are suffering what I think is avoidable significant harm, and for whom the criteria laid down in section 31 of the Act are met. I therefore very much hope that the outcome of the local authority’s investigation will be a plan for the children which will alleviate their difficulties. 
I also say to Mrs. M that she must co-operate with the local authority’s investigation, and that it is not too late, even now, for her to reconsider her position and recognise the harm she had been and continues to cause the children. However, neither the court nor the local authority will be fooled by protestations which are manifestly false or insincere, or which are not backed up by action on her part. 
It is also essential that all the other relevant family members cooperate with the local authority in its investigation, and that Mr. M and his parents think carefully through any proposals, which they put to the local authority in the course of its investigation.
My order will, accordingly be: -
1.	Pursuant to section 37 of the Children Act 1989 the local authority is directed to investigate the children’s circumstances and to report to the court by 31 May 2002
2.	The applications currently before the court are to be restored for further directions before Wall J sitting in the Royal Courts of Justice, Strand, London, WC2A 2LL Monday 10 June 2002 at 10.30am (time set aside one day).  
3.	A copy of this judgment handed down on 28 March 2002 and the papers in the case shall be disclosed to the local authority by the children’s guardian who shall thereafter liaise with the local authority on all matters relevant to the preparation of the report referred to in paragraph.
4.	Liberty to all parties (including the local authority) to apply to Wall J in London on short notice. 


Extempore Judgment delivered on 20 December 2002

	This is what I hope will be the final chapter in court of a case concerning L M and D M.  L was born on 11th May 1988 and D was born on 2nd December 1991, so the two children are now 14 and 11.

This case has been in my court on a number of occasions, and, for the purposes of this judgment, I do not think it necessary for me to set out the history.  The history is set out in a long, reserved judgment which I handed down on 27th March 2002, following a hearing on 14th and 15th March 2002.  Before me on that occasion was a contact application by the children's father, Mr. M.  The children, by then, had for some time been separately represented in the proceedings by their CAFCASS guardian, and they had the benefit of representation from CAFCASS Legal.  The children's mother, Mrs. M was also represented.
I do think it important, however, for the purposes of understanding what happened after 27th March 2002, for me just to summarise a number of findings which I made on that day.  I had deliberately reserved judgment, for two reasons.  First of all, I had formed the very clear view that the children were suffering significant harm in their mother's care and I wished the local authority to investigate the case under s.37 of the Children Act, with a view to taking care proceedings relating to the children.  I therefore wished to put my views carefully and forcefully.
The second reason I reserved judgment was because I wanted both parents to have a copy of a document which they could read and, I hoped, understand relatively easily. I deliberately tried to write it in plain English.  This was particularly important, so far as Mrs. M was concerned, because I made a number of very serious findings of fact against her and I wished her, in the investigation which was to take place by the local authority, to be very clear about the court's view.  Also, as I say in terms in the judgment, I wished to give her the opportunity to reconsider her position in the light of my judgment and in the light of the evidence given to me by the consultant psychiatrist instructed by CAFCASS Legal, Dr. W
It is an important feature of this case that it began as an application by Mr. M for contact and it was contact throughout which Mr. M sought.  I am in no doubt at all that had Mrs. M been able to shift her position and accept the thrust of what was being said by myself, by Dr. W, by the children's guardian and, subsequently by the local authority, it might have been possible for the children to have remained in her care.  Certainly had she done so, I am reasonably confident that Mr. M - and this is no criticism of him - would have been content for the children to remain in her care, provided he was permitted to enjoy a proper relationship with them and they with him.  That is what he was seeking to achieve.
I emphasise this point at the outset of this judgment because I have to say - and it will be a theme of the judgment - that, despite what she says - and I will analyse it later - Mrs. M has not fundamentally changed at all.  I am quite satisfied that she takes no responsibility whatsoever for the significant harm suffered by the children and takes no responsibility whatsoever for the false belief which they had that they had been sexually and physically abused by their father and had also been abused by their paternal grandparents.  
The fact that she retains that stance at this late stage is, in my judgment, of the highest significance.  Of course I accept the point made on her behalf by counsel, that it is very difficult for parents to change; people do not undergo conversions like St. Paul on the road to Damascus with flashes of blinding light.  Nonetheless her total inability to change, to date, is, to my mind, extraordinarily worrying.  
It is particularly worrying in the light of the findings which I made.  In an attempt to be completely fair to her, because I fully recognised that being in the witness box is very stressful, and answering questions from clever lawyers is very difficult to deal with, I suggested that, overnight, she should read passages from my judgment handed down on 27 March 2002 and that she should discuss them with her lawyers.  For this purpose, I waived the rules relating to the fact that she was under cross-examination.
My findings in March are set out in paragraph 29. As a result of that judgment, the local authority filed a s.37 report in which in essence it agreed with my analysis of the risk to the children and the fact that they were suffering significant harm.  The result of that was the institution by the local authority of care proceedings which were immediately transferred to my court and a hearing for an interim care order took place, the purpose of which was to remove the children from their mother's care to foster parents where a full assessment of the children could be made in the absence of their mother's influence.  An attempt could also in those circumstances, of course, be made to re-introduce the children to their father.
I recall, although I do not think I have a transcript of the judgment, asking Mrs. M, clearly hostile as she was to the order which I had made, nonetheless to consider carefully the position of the children, to use her best endeavours, if she could, to facilitate the move into care and to co‑operate with the assessment, once again, with the possibility that if she did and if she recognised her role in the past, she might still resume the care of the children.  When they went into foster care it was by no means a foregone conclusion that they would end up living with their father rather than their mother; everything was still to play for.
I have not, in this hearing, investigated in detail the circumstances in which the children were removed from their mother's care.  It may well be that the local authority could have done it in a more subtle way and it may be that the local authority is, to an extent, to be criticised for the head‑on way in which it went about it but, equally, in my judgment, criticism falls very heavily on Mrs. M.  Of course, counsel for Mrs. M is entitled to say that a parent whose children are being taken away under an order of the court is unlikely, unless they are remarkable, to co-operate and facilitate; but, to my mind, Mrs. M's conduct was most unfortunate.  She brought in other members of the family and eventually directly involved the children.  She described herself as a mother fighting for her children and so unable to hand them over or help them move.  The result was that the children had to be removed by force and they were removed only after the local authority had been required to come back to the court to ask for a recovery order.  Once again, I regard that as wholly unfortunate and entirely misplaced thinking by Mrs. M; but there it is. 
The children were placed with foster parents, in particular Mrs. L, and I should like the local authority, when it reports back on this case, to express my gratitude to Mrs. L for the excellent job she has done in fielding these two very damaged children.  Not surprisingly, the early stages of staying with her were very difficult.  The children absconded on 16 June 2002.  Again, I have not investigated the terms and history of that absconsion and therefore make no findings about it, but the children were returned and, once they had been returned and perhaps realised that this was for real, they settled down and the core assessment of them began.  On 4 July 202, they were re‑introduced to their father.  On 11 July 2002, they were re-introduced to their paternal grandparents.
The matter came back to court at the very end of term, on 31 July 2002.  At that point, I had previously thought we could have dealt with the matter fully in September but it was quite clear that the emotional disentanglement which needed to take place was complex and needed more time, with the result that I had the matter put in for a short appointment in September and set aside the substantive hearing to Wednesday of this week, with three days set aside.
The core assessment was completed by 26 August 2002 and, on 30 August 2002, Mr. M filed a position statement indicating that he would seek a residence order.  On 2nd September 2002, D chose to stop having contact with his mother.  On 4th September 2002, I conducted a review in which I made a number of directions for the final hearing, to make sure that everything would be ready, including filing of evidence and the guardian's report and so on.  
On 11 October 2002, L also stopped seeing her mother.  On 26 October 2002, there was the first overnight contact with Mr. M at his parents' home.  There was staying contact for two nights on 15 November 2002.  By 22 November, Miss W of the local child and family centre was reporting that both children wanted to live with their father.
The care plan and the statement of Miss M, the social worker (dated 25 and 26 November 2002) made it clear that the local authority did not think it necessary for there to be a care order in relation to the children and that, in its judgment, the proper disposal was for the children to be the subject of a residence order in favour of Mr. M, combined with a supervision order.  There would need to be a process of rehabilitation, complicated by the fact that Mr. M would have to sell his own accommodation, which was unsuited for the children, and, in addition to which, would have to conclude proceedings for ancillary relief in the divorce proceedings with his former wife and then, he hoped, with those two sources of funds following what he argued should be a sale of the former matrimonial home in which Mrs. M lives, he would be able to purchase accommodation suitable for himself and the children, near his parents.  In the meantime, his parents would care for the children, with regular daily attendance by himself, depending on his shift work.  The children's places at their respective schools were to be maintained.  L was not in mainstream education and D would go to a secondary school next year.  It was proposed that there should be supervised contact to the children's mother and the maternal grandparents, at a contact centre.
The care plan in its original form is much more skeletal than it has subsequently become, because, as a result of questions asked and points put during the course of the hearing, I have now been provided with a much more detailed plan and one which addresses a number of issues which it is important should be addressed.  I will come back to that in just a moment.
The stance taken by the father and his parents is supported by the children's guardian, and the care plan of the local authority is supported by both the father and the guardian. 
The mother's position is, firstly, that the father's proposal is premature and very uncertain.  Her primary preference is that the children should be returned to her care.  She argues that, partly at least, on the proposition that her thinking has changed since the hearing before me in March.  She now accepts, she says, that the children have not been sexually abused.  She also accepts that they love their father.  
That, on one level, as her counsel is acute to point out, is clearly progress, but what troubles me profoundly about it is the thinking which lies behind it, which, in my judgment, demonstrates on proper analysis that really very little progress, if any, has been made at all.  What Mrs. M says to me is that the reason she now thinks the children have not been sexually and physically abused is because they are now saying they have not been sexually and physically abused and, because they are now saying that they want to see their father, that is not only what they want but reflects the fact that they have not been sexually abused by him.
The difficulty about that line of thought, to my mind, is that it takes no responsibility whatsoever for the damage which the children have suffered.  Why did the children make those allegations?  Mrs. M said to me in terms that, in her mind, she bears no responsibility at all for the significant harm which the children have suffered and no responsibility at all for the fact that they alleged or believed that they had been sexually abused.  So when the early passages in my March judgment were put to her - and these were my findings which represented the factual basis upon which the case was to proceed and which were not to be altered - Mrs. M, whilst accepting that the children had become alienated from their father and grandparents, denied flatly that the responsibility for that state of affairs was anything to do with her.  She also denied flatly that she had done her best to instil in the children the false belief that they had been sexually and physically abused.  Whilst she now accepted that they had not been, she denied that it was her conduct in seeking to instil in the children the false belief that they had been abused which had caused them to suffer significant harm.  She denied that they would continue to suffer significant harm if they were in her care, and said that, now, she did not have a problem with contact to their father, were the children to resume residence with her.
I have to say that, having listened to Mrs. M and watched her in court and in the witness box, I remain firmly of the same view which I expressed in subheading 8 in paragraph 29 of my judgment, that she lacks all insight into the children's plight.  It may be, I do not know, that her views about Mr. M have softened.  I am sceptical about that, but what I am absolutely clear about is that she has no insight into the damage she has done her children; and no insight into the unscrupulous and manipulative way in which she induced them to believe that they had been physically and sexually abused; and caused them the sort of harm which, had it not been reversed by the previous orders, would undoubtedly in my mind have led to the children growing up as emotionally very damaged adults.  It seems to me that until Mrs. M can bring herself to recognise my findings and the findings of Dr. W, there is absolutely no prospect whatsoever of her having the residence of the children; and her contact with them, even, is going to be fraught with difficulty.
I do not wish to demonise Mrs. M.  As a mother, she had many good qualities and, as I made clear earlier in this judgment, had it not been for her behaviour in inculcating in the children the damaging belief systems they adopted for some years; and had she been able to allow Mr. M to enjoy a proper paternal relationship with them, these children would still be living with her.  I recognise also that I have said very harsh things about her, which it is difficult for any human being to take on board, but her incapacity to do so, to my mind - and I am going to use a technical term here - is pathological: there is something really wrong about her that she cannot take what I and others have said on board - or even begin to take it on board.  To do so will, of course, be enormously painful.  To recognise that she has damaged the children she loves, and almost irreparably damaged them - not quite, but almost - is an enormously difficult thing for a mother to do; but, as I say, unless and until she can begin to do it or even begin to do it partially, I see very little hope of restoring a meaningful relationship between her and the children, and I certainly see no hope at all of the children safely living with her, despite her protestations, now, that she does not hate her former husband and that she has no problem with contact.
Despite the able submissions of her counsel, I have to rule Mrs. M out as a carer.  I think, if I put these children back into her care, the situation might well revert very rapidly to emotional pressure of an extreme kind, which, whilst it might not be successful on the children, would nonetheless damage them further.  I say that despite her apparent current recognition that they have not been sexually and physically abused.
I repeat that I think the local authority has done its best here to be neutral and to ensure that its assessment was fair and objective.  I appreciate that the views of the children not to see their mother are new and I think the re‑introduction of the children to their mother will be very difficult but I am quite sure it must be attempted.  The difficulty is - and again I put this from an amateur point of view - that if Mrs. M goes to the children and says "I'm very sorry" and apologises to them for the events of the last three years, she is quite unable at the moment to say, "I am very sorry, it was my fault.  I got it wrong."  What she will be saying is, "I am very sorry that you think I lied to you.  But I didn't get it wrong at all.  You got it wrong.  You, the children, got it wrong.  You wrongly thought you had been abused."  That is a hopeless starting point for a proper relationship. 
I am quite satisfied that both Mrs. M and the children need skilled intervention to re-establish their relationship. I was pleased to see that, in the latest version of the care plan, a referral was to be made by the local authority, of the children and their mother, to the mediation service, which would help them with relationship issues.  I was told they were currently booked up until mid-January 2003, so that a referral in the New Year would be acceptable.  This service would be free for the children but may make a charge to Mrs. M, dependent on her income. 
Counsel for Mrs. M, of course, also attacks on the other side of the coin the uncertain arrangements which Mr. M puts forward with his parents.  She invites me to view them with grave circumspection.  She points to the fact that Mr. M himself is very critical and, indeed, bitter about Mrs. M's conduct and cites examples of that.  She says he is ill-equipped to care for two difficult children aged 11 and 14 and the generational difference between the grandparents and the children is likely to present a major stumbling block.  She submits that the children are likely to feel, within a short time, highly repressed in the grandparents' household, where they have to spend some six to nine months before he is likely to be able to find accommodation of his own.  Currently, they are on their best behaviour and Mr. M and his parents have not seen them at their worst.  She also points out that he works shifts, his parents are elderly and the forthcoming period, the interregnum, will be extremely testing.  She submits that it would take only one part of the equation to collapse (either grandparent, for example, falling ill) for the whole package to fall apart.  Accordingly, she says, in those circumstances, given her client's change of stance, it is reasonably safe for me, and in the interests of the children, to return them to her.
I have of course dealt with the emotional security of the children in their mother's household but I do not share counsel's pessimism.  Mr. M was described by Dr. W as a "ordinary bloke".  I agree with that analysis, having now seen him in the witness box.  I accept counsel's argument to this extent: that I think Mr. M may not quite realise what he has to learn in helping and, ultimately, taking over the care of two, effectively, teenage children.  But I was impressed by both of his parents, who struck me as decent, thoughtful, experienced, competent people.  
I am also reassured by the local authority's care plan which proposes that the transition into the father's care will be supported by a local centre; there will be six, weekly sessions for the adults caring for L and D early in the New Year, which will be designed to assist by identifying aspects of the children’s behaviours they may experience and find difficult to manage. They will be assisted them to deal with these aspects. For example, issues such as setting boundaries, consistency of care, assisting the children to have positive feelings about their mother and so on - will all be addressed.  
Although the plan is for six weeks, the Centre can offer follow‑up sessions and so there is that very practical support available, which reassures me.  Also there will be reference to the local authority’s children and family contact service, in the New Year, for therapeutic work to be done with the children.
All of that is in place and I accept the evidence of both Mr. M and his parents that they will do their best; and if they get out of their depth then they will go to the local authority for assistance.  It seems to me also that the social worker on the ground, Ms M, who has been in the case now for some time, is likely to remain in it.  Although in the witness box, I have to say, I thought some of her answers more generalised than they needed to be, I am reasonably confident that, on the ground and working with people, she is able to get her views across with clarity and force and that she will be available, also, to assist.
I entirely agree with the local authority that this is a case which requires not only a supervision order but for one beyond the normal length of 12 months.  In all these circumstances, I have come to the view that the proper way of dealing with this case now is for there to be a residence order in the father's favour, to take effect at a date to be agreed between the father and the local authority when the interim care order will be discharged and for there to be a supervision order to the local authority for a period of two years.
Contact, it seems to me, is simply not something over which I can legislate.  The situation is too fluid.  At the moment, both children are refusing to see their mother, partly, at least, for the reason that they feel, with some reason, that she has lied to them about what happened in the past.  As I indicated forcefully in submissions, that issue, in my judgment, must be addressed by both the local authority and by Mrs. M.  If Mrs. M is able, through her general practitioner or otherwise, to obtain psychiatric advice or psychological assistance or, even, counselling, she would, in my judgment, be wise to do so.  
However, counselling, advice, psychiatric assistance will only be of value if Mrs. M is open to the proposition and can take on board the need for her to think that she might be somewhere, somehow at fault for what has happened to her two children.  For as long as she says, "It's nothing to do with me.  It's not down to me.  It's not my fault.  I'm not responsible," then there is no hope for any form of psychiatric assistance or psychological help.
I agree, as I said earlier, with Mrs. M’s counsel that I do not expect a blinding flash of light and an overnight conversion.  I think it highly unlikely that we will ever get to the position where Mrs. M will be able to accept what I said in my judgment in March of this year.  But it is very important that those more skilled than I are able to produce, in these circumstances, a basis of some kind, a modus vivendi which enables the children and their mother to meet on terms which are mutually satisfactory, or at least on which both can work and contact can operate.  
I regard it as very important that that should be done.  I would be bitterly disappointed at the end of this case if, having rescued the children from the significant harm in which we found them in the earlier part of this year, the court were then to be left with a situation in which they had found their father and restored their relationship with him, only to lose it with their mother.  I trust the local authority to do their best to ensure that that does not occur but I say once again to Mrs. M, in as simple language as I can, that much of this is down to her and that if she cannot recognise her part in what has happened then there is very little hope.
In all those circumstances, I have come to the view that the correct course is that proposed by the local authority, namely a residence order to take effect from a date to be fixed, in Mr. M's favour; a supervision order in favour of the local authority for two years and contact between the children and Mrs. M to be in the discretion of the local authority.
For completeness, I simply add there was discussion of a residence order being made in favour of Mr. M and his parents (as it were, a joint residence order to the three of them).  The advantage of that is that it would give his parents parental responsibility in a crisis; but, psychologically, I agree with the local authority that the underlying thinking behind this order is that Mr. M is taking parental responsibility for his children and it is his responsibility, not the responsibility of his parents.  I think the message which goes to him about that and the difficulties involved are best brought home if the order is solely to him.  I do urge him, much as he may think that this can be dealt with by common sense and by instinctive parental reactions, to recognise that it will be very difficult and, therefore, it is essential that he co-operates with the local authority and the work being done at the Centre. 
I was also concerned - and this is the coda, as it were, to this judgment - that both Mr. M and his parents were in danger of falling into the same trap which Mrs. M fell into in saying that, although they were very bitter about Mrs. M’s conduct, the children were not aware of the fact that they had that degree of bitterness.  That is nonsense and they must recognise that it is nonsense.  I think the paternal grandmother, in a discussion with me, in the witness box, clearly did.  
I do not expect Mr. M or the paternal grandparents immediately to reverse their feelings any more than I immediately expect Mrs. M to do so.  But it is very important, I think, in the context of contact being restored to their mother that Mr. M and his parents should accept the advice they are going to get through mediation and therapy, and use their best endeavours to reach a state of mind which can provide a basis, a modus vivendi which they and the children can live with, and which will enable the children to feel they are able to go to see their mother with the permission of Mr. M and his parents.  
The evil of the past was that the children's loyalty was so split, and their love for their father so overborne by their mother that they simply could not go to see their father or have a relationship with him.  I would hate to see that situation reversed.  I do not think it will be, but I look both to the local authority and to Mr. M and his parents to ensure that it does not occur.
I do not think it necessary for the court to have a further review of this case.  If everything goes disastrously wrong or if contact becomes an issue which has to be litigated, of course the court is open to further applications but I hope that will not happen.  Equally, although I technically have jurisdiction to keep the guardian in for the duration of the supervision order, I do not think this is a case in which it is appropriate for me to do so, so the guardian will go as soon as the interim care order is discharged. I express my gratitude both to counsel and to all those professionally involved in the case, for the great care which they have given to it.
Residence order to father; supervision order to the local authority for two years: contact between the children and their mother in the discretion of the local authority



