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MR JUSTICE JACOBS:

A:

The facts and the claims in outline

1.

In this action, 95 Claimants allege that they were the victims of a fraudulent “Ponzi”
scheme (“the scheme”). The scheme was masterminded by Mr. Alistair Greig (“Mr.
Greig”), who owned and ran a company called Midas Financial Solutions (Scotland)
Limited (“MFSS” or, as it was frequently referred to in the course of the trial, “Midas”).
MFSS was a financial advisory business based in Aberdeen. It was a continuation of a
scheme that Mr. Greig had operated when he had previously worked for a financial
advisory firm known as Park Row Associates Ltd (“Park Row”). It continued after Mr.
Greig founded MFSS in 2006. Crucially, it continued at all material times after
September 2007, when MFSS became an “Appointed Representative” (“AR”) of the
Defendant in this case, Sense Network Ltd. (“Sense”). The question in this case is
whether Sense is liable for the losses suffered by the Claimants.

The essence of the scheme was that individuals (or “investors”), most of whom were
resident in Scotland and in particular in the Aberdeen area, were offered the opportunity
to receive high guaranteed interest rates on short-term deposits. The deposits were made
by the investors giving cheques (and in one case, cash) to Mr. Greig or one of the
financial advisers who worked for MFSS. These cheques were not made payable to
MESS, but rather to a name such as “Midas Aberdeen” or “Midas Financial”.

When the deposit reached maturity, the investors would receive or be credited with
interest and this would encourage their confidence in the scheme. They would
frequently decide to roll over the deposit for a further period, and in many cases invest
further funds. Investors who wanted to be repaid their deposits as well as interest were
indeed repaid for many years, up until the collapse of the scheme in 2014. They would
receive cheques which were not drawn on the account of MFSS, but rather on an
account designated “Midas Financial — Aberdeen” which was an account at the Royal
Bank of Scotland (“RBS”) operated by Mr. Greig.

In reality, the interest that was paid, and any capital returned, was not the product of
successful investment whether by Mr. Greig or RBS, whose alleged involvement in the
scheme had been described to many of the investors. Instead, as with any Ponzi scheme,
Mr. Greig was simply making payment from funds subscribed by participants in the
scheme. The scheme could continue as long as Mr. Greig, or the advisers at MFSS,
could find investors who were willing to subscribe new funds to the scheme, or to leave
their existing monies in the scheme. The amounts of money involved in the scheme
were very significant. During the period 2010 to 2014, the total credit turnover on the
“Midas Financial — Aberdeen” RBS account exceeded £ 27 million. During the same
period, the total debit turnover on the account exceeded £ 26.6 million.

In August 2014, however, the whistle on the scheme was blown by Mr Keith Ingram,
an employee of and financial adviser at MFSS. He provided information about the
scheme to Sense. At the time he did so, he was not aware that the scheme was a Ponzi
scheme, with no real underlying investment or arrangement with RBS. Rather, he was
aware that Mr. Greig should not have been operating the scheme without the knowledge
of Sense, and he had become concerned about developments in relation to a different
scheme with which this case was not concerned.
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10.

Mr. Ingram’s information led to a raid on MFSS’s offices by the Financial Conduct
Authority (“the FCA”) and the police. It also led to enforcement action by the FCA in
September 2014. The FCA petitioned the Court of Session in Edinburgh for a number
of interdictions against MFSS and Mr. Greig, and these were granted by the Lord
Ordinary. The FCA alleged that MFSS and Mr. Greig had acted in breach of section 19
of the Financial Services and Markets Act 2000 (“FSMA”) by carrying out a regulated
activity, namely the accepting of deposits, without being authorised to do so, in breach
of the general prohibition under section 19 FSMA. The correctness of that allegation
has not been in dispute in these proceedings, and has been amply proven by the evidence
in this case.

At the time of the enforcement action, according to the FCA’s petition, there was
approximately £ 379,000 remaining in the “Midas Financial — Aberdeen” RBS account.
There were, however, some 279 members of the public who had investments in the
scheme. They had deposited £ 12.8 million and were owed £ 13.6 million upon the
maturity of their investments. The money remaining was manifestly insufficient to
repay them.

Mr. Greig now faces criminal prosecution in Scotland. There was no dispute in these
proceedings that Mr. Greig was operating a dishonest Ponzi scheme. The Claimants
have lost very substantial sums of money, and the issue in these proceedings is whether
these losses can be recovered from Sense. It is not alleged that any of the senior
management or indeed any employees of Sense had any knowledge of the scheme.
Indeed, the evidence is clear that it was successfully concealed from Sense over the 7
years that the relationship of principal and AR existed between Sense and MFSS.
Sense’s senior management therefore only learned about the scheme in August 2014
from Mr. Ingram, and they then took immediate action to terminate the relationship
with MFSS.

The Claimants allege that Sense is liable for their losses as a result of a number (five or
six, depending upon how they are analysed) of different legal routes. Most of these
routes (namely, the claims based on (i) s.39 of FSMA, (ii) actual or apparent authority,
(111) the attribution of Mr. Ingram’s knowledge to Sense in relation to a claim of breach
of Sense’s supervisory duties, and (iv) vicarious liability) do not involve any allegations
of fault or wrongdoing by the management of Sense. However, the Claimants also
allege two routes which do involve fault by Sense. They allege that there was a failure
by Sense adequately to monitor MFSS. They also allege that there was a failure by
Sense properly to investigate certain matters which came to their attention during the
course of the relationship. The most significant of these matters concerned information
received about Mr. Greig and two other MFSS financial advisers from Accord
Mortgages (‘“Accord”), a mortgage provider within the Yorkshire Building Society. The
Claimants contend that a proper investigation would have afforded Sense a golden
opportunity to identify the lack of integrity of Mr. Greig and other financial advisers.

Sense’s case is that none of the Claimants’ routes to liability should succeed. If
successful, however, Sense alleges that there should be a reduction in the quantum of
any liability for the Claimants’ contributory negligence.
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B:

The trial and the witnesses

11.

12.

13.

14.

15.

The parties’ respective cases, and the different legal theories advanced, meant that there
was extensive factual evidence at the trial. This covered, in particular, the circumstances
in which the Claimants came to invest in the scheme and the amounts lost; the way in
which the scheme was operated at MFSS, and why Sense did not find out about it; the
steps taken by Sense to monitor and supervise MFSS; Sense’s reaction to various
problems which came to their attention, and in particular the information received from
Accord; and the work and role of Mr. Ingram and others who worked at MFSS.

On the Claimants’ side, | heard oral evidence from a large number of individuals,
principally the “Lead Claimants”, who had invested in the scheme. At the first Costs
and Case Management Conference in November 2016, it was ordered that the claim
should be managed and tried by reference to Lead Claimants, and that the claims of all
claimants other than the Lead Claimants should be stayed pending resolution of the
claims of the Lead Claimants. These witnesses were Mr. Donald Ross; Mr. Michael
Lee; Mrs. Jacquelyn Liddell; Mrs. Julie Baylis; Mr. Norman Masson; Mr. Mark Ansell;
Mr. Brian MacKenzie; Mr. Graham Hudson; Mr. Myles Creighton and his wife Mrs.
Morag Creighton; Mr. Alexander Lucas; Mrs. Lynne Hutchinson; Mr. Kevin
Rognaldsen; and Ms. Alison Shepherd. All of these individuals, apart from Mr. Hudson,
were “Lead Claimants”.

The Lead Claimants had been selected by reference to various criteria such as
“Claimants who assert that they made deposits into the Scheme in Cash”, “Claimants
who received cheques from the Midas Financial Aberdeen bank account”, and
“Claimants with family connections to Midas ‘advisers’. As the trial progressed,
however, it became clear that the various identified criteria were of no real significance
in relation to the parties’ arguments: for example, neither party suggested that claimants
who made cash deposits (Mr. and Mrs. Creighton being the relevant Lead Claimants in
that regard) were in a different position to those who gave cheques. In closing argument,
the Claimants’ position was that, save in relation to one point, all the Lead Claimants
were in a similar position, so that their claims would either succeed or fail as a whole.
The one exception concerned the Claimants’ argument based on apparent authority,
where Mr. McMeel accepted that some of the Lead Claimants (in particular those who
frankly admitted that they had never heard of Sense) were not in a position to claim that
they relied on a representation by Sense.

By the time of closing submissions Sense too drew few distinctions between the
different Claimants, and broadly accepted, with two exceptions and leaving aside issues
of quantum, that their claims stood or fell together. The two exceptions were (i)
apparent authority, where it was common ground that it was necessary to look at each
Lead Claimant’s claim of reliance separately, and (ii) contributory negligence, where
Sense contended that some Lead Claimants were more responsible for their losses than
others.

Generally speaking, I considered that all of the above individuals sought to give honest
and reliable evidence to the best of their recollection. They were usually speaking of
events which had occurred many years ago, and it is not surprising that there were
occasions when they were inaccurate or were unable to supply detail. Save in relation
to Mr. Lucas, the evidence of the witnesses did not appear to be significantly coloured
by the arguments in the litigation. Indeed, it was striking that a number of the Lead
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16.

17.

18.

19.

20.

Claimants acknowledged that they had never heard of Sense (which led to the case on
apparent authority being abandoned in relation to those witnesses). | did not think,
however, that Mrs. Liddell gave accurate or reliable evidence in relation to the amounts
which she had invested or withdrawn from the scheme: see Section O below.

The Claimants also called a number of individuals who worked at MFSS at the material
time. The most important witness in that respect was Mr. Keith Ingram. | also heard
from Mr. Grant Robertson; Mrs. Judith Greig, the estranged wife of Mr. Greig; Mrs.
Christine Dowall; and Mr. William Cutler. Mr. Robertson, Mrs. Greig and Mrs. Dowall
all worked in administrative roles at MFSS. Mr. Cutler (who is neither a Lead Claimant
nor indeed a claimant) was a financial adviser at MFSS, and he and his sister were also
investors in the scheme — in fact they invested a substantial amount of the money
inherited from their mother. The Claimants also called Mrs. Sally Waddingham of
Accord.

Again, generally speaking, | thought that these witnesses sought to give honest evidence
to the best of their recollection. | was not, however, persuaded by the evidence of Mrs.
Dowall that the scheme would have been revealed to Sense if only Sense had asked
appropriate questions. | should make it clear, however, that although all of the above
witnesses who worked for MFSS knew about the scheme (Mr. Ingram, Mr. Robertson,
Mrs. Greig, Mrs. Dowall and Mr. Cutler), it was not suggested that any of them knew
that it was a Ponzi scheme, and there is no evidence that they did. On the contrary, they
all appear to have believed that it was a scheme which was legitimate, in that it was
genuinely successful at generating substantial funds.

Sense called a number of factual witnesses who formed part of their senior
management. Their principal witness was Mr. John Netting, who was cross-examined
for over two days. He was an honest and impressive witness, who gave direct and fair
answers to the many questions which he was asked. I also considered that he was both
knowledgeable and generally conscientious in the way that he carried out his business
activities. | also heard from Mrs. Leanne Williams, Mr. Adam Owen and Mr. Stephen
Young. They were cross-examined much more briefly, and it did not seem to me that
there was any significant challenge to any of their factual evidence. Again, they
answered the questions directly and clearly, and | see no reason not to accept their
evidence (although in the event neither party referred to much of their evidence in their
closing submissions).

In addition to the evidence given orally, | read a number of witness statements served
by the Claimants. These did not add materially to the evidence given by the live
witnesses. Sense served written evidence from Mr. Tim Newman, one of the founders
of Sense but unfortunately too ill to attend trial. Again, | did not think that his evidence
added materially to the evidence, including the expert evidence, that | heard at trial.

Each side called an expert witness in relation to financial services and compliance: Mr.
Rory Percival for Sense and Mr. David Morrey for the Claimants. My views in relation
to those witnesses are set out in the context of my discussion of the issues to which the
expert evidence relates: see Section L below.
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C:

The relationship between Sense and MFESS

21.

22.

23.

24,

25.

26.

The present case concerns two separate businesses, linked by the relationship of a
principal (Sense) and an AR (MFSS) which became part of the Sense “network™ of
ARs. As described in more detail below, the Financial Services Act 1986 and now
FSMA provide for such relationships and their legal consequences. Broadly speaking,
the principal in the network (here Sense) holds the regulatory permissions: i.e. the
authorisation from the FCA or (previously) the Financial Services Authority (“FSA”).
The individual firms underneath the principal have their obligations to the regulator
monitored and supervised and covered by the umbrella arrangement that is the network.

Financial intermediary networks have grown over the years. Sometimes these networks
are very large: the largest currently has approximately 3,500 individual financial
advisers. When Sense started its network in 2007, it was a relatively small network
consisting of 4 firms with 30 financial advisers. At that time, 10 of those advisers were
at MFSS. By August 2014, it had grown substantially and was a medium-sized network,
comprising 74 firms with 184 financial advisers, of which 11 were MFSS advisers.

As explained by Sense’s expert witness, Mr. Percival, networks have an appeal because
if there is a smaller firm with a limited number of advisers, it may be difficult for them
get direct authorisation from the regulator. The financial services industry is of course
highly regulated, and “compliance” is of considerable importance. “Compliance” in the
context of this industry essentially means compliance with external rules imposed by
the regulator, as well as compliance with internal rules and regulations (i.e. internal
systems of control) developed by the regulated firm in order to comply with those
regulations. Because of its size, a smaller firm would not typically have the resources
to employ a full-time or part-time person responsible for compliance. In that situation,
one option would be to use external sources such as compliance consultancy firms. The
other option would be to join a network where, as Mr. Percival explained, “it was all
covered for them”. They would pay fees in order to have that coverage.

Sense was founded by Mr. John Netting and Mr. Tim Newman in February 2007. Their
aim was to be a network of professional financial planning firms which would benefit
from certain regulatory changes at that time. They believed that there was a market
opportunity for a smaller network which focused on working with professional financial
advisers.

Prior to founding MFSS, Mr. Greig had been the manager of the Aberdeen branch of
Park Row. He had known Mr. Netting and Mr. Newman. The former was the
Compliance Director of Park Row Group, and the latter was an executive director of
Park Row.

Mr. Greig and a large number of his colleagues left Park Row to start MFSS, which
was incorporated in August 2006. At the outset, MFSS was directly regulated by the
FSA, having received authorisation in November 2006. But after discussions with
Sense, it was agreed that MFSS would become an AR of Sense and an “Appointed
Representative Agreement” (“ARA”) was signed on 27 September 2007,
approximately 5 months after Sense had itself received authorisation from the FSA. In
February 2013 Sense and MFSS entered into a new ARA.
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217.

28.

29.

The terms of the ARA are material to the case advanced by the Claimants, and it is
convenient to set out the relevant terms at this stage. These are taken from the 2013
ARA, which was in materially the same terms as the 2007 ARA.

The Explanatory Introduction to the agreement described the scope of the ARA in the
following terms:

This Agreement is part of a set of documents that govern your
relationship with the Company. There are also documents for
registering Registered Individuals with the Company,
procedures for their transfer if they leave you etc... By entering
into this Agreement you agree to ensure that you, your Staff and
Registered Individuals contracted to you abide by the Agreement
and all Company procedures. In addition to this Agreement, the
Financial Services and Markets Act 2000 (“the Act”) governs
our relationship and particularly section 39 of the Act.

By signing this Agreement you (the AR) agree to act as the
appointed representative of the Company, in relation to
providing financial advice to Customers.

When performing your obligations under this Agreement you
agree to comply with the terms of this Agreement, all regulatory
requirements and the Company’s Compliance Manual.

What is the scope of this Agreement?

This Agreement distinguishes between the different kinds of
business that you and your Registered Individuals may carry out,
which are as follows. The meaning of words beginning with a
capital letter is given in the definition section of the Agreement.

The kinds of business identified included:

Designated Investment Services. This means advising and
arranging in relation to a range of investments regulated under
the Act and as indicated by you when you joined the Company.
Designated Investment Services may only be carried out by a
Registered Individual.

You are not allowed under the terms of the Agreement and the
Compliance Manual to provide advice to customers in relation
to certain transactions, including pension drawdowns and
pension transfers without first obtaining the written approval of
the Company

Personal Protection Insurance Services ...
General Insurance Services ...

Mortgage Services ...

Anderson v SENSE CL-2015-000733
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Additional Services. This means providing a service of a kind
that is often provided by an independent financial adviser other
than in relation to Designated Investment and/or Personal
Protection Insurance Services and/or General Insurance Services
and Mortgage Services.

30.  The Explanatory Introduction went on to provide
How is Commission handled?

All Commissions and fees in respect of business which is or
should be transacted through a Company Agency is paid to and
received by the Company. If you receive a fee for your services
instead of Commission, you must declare it to the Company.

31.  Clause 1 of the ARA set out various definitions, to some extent repeating or reflecting
the description in the Explanatory Introduction. These included:

‘Additional Service’ means providing or offering or agreeing to
provide a service of a kind that is often provided by an
independent financial adviser other than in relation to
Designated Investment and/or Personal Protection Insurance
Services and/or General Insurance Services and Mortgage
Services.

‘Authorised Product’ means those products, policies or services
comprising Designated Investment Services ... which the AR
and its Registered Individuals are authorised to sell or advise on
as notified in the Letter of Authorisation provided by the
Company.

‘Client Money’ means money which is subject to the client
money rules as set out in Chapter 9 of the Conduct of Business
Sourcebook of the FSA Rules.

‘Company Agency’ means an agency which the Company
maintains or has maintained with an institution.

“Designated Investment Service” means (a) advising a Customer

. on a Specified Investment; (b) making arrangements for a
Customer to acquire or dispose of a Specified Investment; (c)
agreeing to do either of these.

32.  Clause 3 of the ARA, headed ‘Appointment’ provided as follows:

3.1 Subject to clause 2, and in particular subject to the scope of
the AR’s authorisation as set out in the Letter of Authorisation
regarding Authorised Products and the provision of Services, the
Company:

3.1.1 authorises the AR acting through its Registered Individuals
to sell and advise on Authorised Products and to provide
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33.

34.

Designated Investment Services, Personal Protection Insurance
Services, General Insurance Services, and/or Mortgage Services
using a Company Agency; and/or

3.1.2 authorises the AR acting through its Registered Individuals
to provide Additional Services using a Company Agency;

3.5 The AR shall when performing its, and shall procure that its
Staff shall when performing their, obligations under this
Agreement comply with:

3.5.1 Legislation and Rules
3.5.2 the Compliance Manual
3.5.3 the SCD;

3.5.4 this Agreement; and

3.5.3 any instruction issued from time to time by a Regulator
and/or the Company in relation to the business which is the
subject matter of this Agreement.

3.6 The AR shall promptly notify the Company of any breach,
or suspected breach, of any of clauses 3.5.1 to 3.5.5 by it or its
Staff.

Clause 4 contained the obligations of Sense. These included permitting Sense to carry
out the business set out in Clause 3.1, and to “provide the AR with templates of standard
documentation for use by the AR”. Clause 4.2 provided:

The Company accepts responsibility to third parties only to the
extent required by Section 39 of the Act in relation to the actions
of the AR when the AR is carrying out regulated activities on the
terms of this Agreement.

Clause 4 also addressed various aspects of the steps that Sense could take to seek to
ensure that MFSS was compliant with the regulatory regime:

4.5 The Company may provide telephone based support during
normal business hours to answer questions concerning
compliance matters, and matters related to Services generally.

4.6 As part of the compliance regime, the Company may provide
an initial advisory visit to the AR to ascertain and assess the
compliance expertise of the AR.

4.7 As part of its business monitoring activities, the Company
may from time to time visit the AR in order to audit the AR’s
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procedures, client care and business activities. Reasonable
advance notice ... will be given to the AR by the Company.

35.  Clause 5 contained various obligations of MFSS.
5.1 The AR shall carry out all business dealings

5.1.1 in relation to Designated Investment Services as an
Appointed Representative of the Company and only through and
using Company Agencies

5.1.5 in relation to Additional Services, as an agent of the
Company and only through and using Company Agencies

5.3 The AR shall not while this Agreement is in force

5.3.3 act or purport to act outside the scope of its actual authority
under this Agreement.

5.3.6 accept or hold Client Money.

5.3.7 accept any monies or remuneration in any form that should
be paid to the Company or any Customer... Neither the
Company nor the AR is allowed to handle monies in any form
that might be construed as Client Money...

5.5 The AR shall comply with the Company standards for
stationery as from time to time in force. The AR shall use the
template documents including terms of business/ initial
disclosure document as issued from time to time by the Company
when conducting its business with Customers and shall follow
the Company’s procedures in relation to fact-finds, know your
customer and acting in the best interests of Customers at all
times...

36. Clause 5 also addressed various aspects of compliance, for example:

5.8 The AR shall make the Compliance Manual readily available
to its entire Staff.

5.9 The AR shall notify the Company immediately of any
complaint that it receives in accordance with the procedures in
the Compliance Manual and co-operate with the Company in
handling it.
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37.

38.

39.

40.

5.10 The AR shall ensure that its Registered Individuals attend
any training and sit any examination that the Company (acting
reasonably) may from time to time deem necessary.

5.23 In addition to the obligations set out above, the AR shall:

5.23.1 maintain sufficient books of account and records
relating to the Services carried on under this Agreement to:

5.23.1.1 show and explain the AR’s transactions.

5.23.1.3  show at any time that it has complied with
the requirements of the Legislation and
Rules

5.23.5 co-operate and comply freely and fully with the
Company, FSA and the FOS during the engagement as
Appointed Representative and thereafter, in the monitoring or
investigation of any matters relating to business undertaken
by the AR on the Company’s behalf or for the Company’s
benefit.

Clause 8 provided for Termination, and gave Sense an entitlement to terminate if Sense
had reasonable grounds to believe that “a regulatory or compliance breach requires
immediate termination of this Agreement”.

The prohibition in Clause 5.3.6 of the AR Agreement on accepting or holding “Client
Money” was replicated in the MFSS terms and conditions of business that were used
pursuant to Clause 5.3.7 and which had been approved by Sense. These terms and
conditions were issued to and signed by those clients conducting investment business
with MFSS. Those terms specifically informed the client, under the heading “Client
Money” (that text being in bold and underlined) that MFSS was “not permitted to
handle client money and we cannot accept a cheque made out to us (unless it is in
respect of an item for which we have sent you an invoice) or handle cash”. (A number
of the Lead Claimants in these proceedings received and signed those terms and
conditions, namely Mr. Lee, Mrs. Baylis, Mr. Mackenzie, Mrs. Shepherd and Mr.
Lucas. They received them because they were receiving advice from MFSS in relation
to what might be described as “ordinary” products such as mortgages or pensions.
Those claimants who only dealt with MFSS in relation to the Scheme did not receive
the standard terms and conditions).

At the time that the ARA was signed in 2007, there were 10 financial advisers at MFSS.
This grew to 18 in 2008 and 2009. The numbers then dropped back so that in September
2012 there were 10.

The advisers who featured in the events relevant to the issues in the trial included Mr.
David Laing, Ms. Sandra Thompson, Mr. Allan Milne, Mr. John Ross, Mr. Kevin
Alexander, Mr. lan Towe, Mr. John Cutler and Mr. Jonathan Knowles. Mr. Knowles’s
position as an adviser was terminated in 2012, and the circumstances of the events
leading to his termination were relied upon by the Claimants as part of their case on
inadequate supervision: see Section M below. Mr. Kevin Alexander was also
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terminated in 2012, although he continued (unbeknown to Sense) to come into the
office from time to time and to carry out work for Mr. Greig, and he also continued to
promote the scheme. Mr. Keith Ingram became an adviser in 2010, although
(notwithstanding that he was not an adviser) he had prior to that time promoted the
scheme.

D: Introduction to Sense’s oversight and supervision of MFSS and the concealment of
the scheme

41. A section of the Explanatory Introduction to ARA, headed “Our regulatory
relationship”, gives a useful summary of Sense’s regulatory responsibilities in relation
to the monitoring and supervision of MFSS:

Our regulatory relationship

When you enter into this Agreement with us to become part of
the Company, you become our Appointed Representative. This
means that you qualify as an ‘exempted person’ under the Act
and may carry on regulated activities as detailed in the letter of
authorisation which will be sent to you by the Company.
Therefore we have regulatory responsibility under the Act for
certain of your activities and we undertake to use reasonable
endeavours to monitor and supervise your regulated business
activities and act as your compliance department. You undertake
to co-operate and to accept our role as your principal and
supervisor and agree to ensure that you, your Staff and agents
remain compliant within the prevailing regulatory regime. As the
Company is accountable for regulating your activities in the
conduct of Designated Investment Business we take on major
responsibilities. These responsibilities will entail us reviewing
your activities including the advice you give and the business
you have written. For our services in this respect, the AR will be
charged a Fee and Retention (see SCD) and for other Optional
Services not covered by the standard Fee, a separate fee shall be
charged (see SCD).

There have been sweeping FSA reviews of advice given in
respect of certain financial products ... The Regulator, in
response to public demand, has demanded wide-ranging and
costly investigations of advice and Client Files to ensure that
consumer confidence in the financial markets is not lost due to
mis-selling.

To meet the Regulators’ demands on us, we have reserved
powers to investigate Client Files and advice given by you both
before you join the Company and whilst you are contracted to
the Company...
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42.

43.

44,

45.

In the Agreement you undertake to ensure that you, your staff
and Registered Individuals co-operate with us to ensure that
prior business and Company Agency business is written to the
standards required by the Regulator.

Thus, Clause 3.5 of the ARA obliged MFSS to comply with (and to procure that its
Staff complied with) “Legislation and Rules”, which were defined as “legislation,
statutory instruments and the rules and regulations of the Regulators and any codes
from time to time adopted by the Company that relate to the performance of the AR’s
obligations under this Agreement, or to the regulation of the Company, including but
not limited to the FSA rules.” That clause also obliged MFSS to comply with “the
Compliance Manual”. This was defined as:

. the document called the Compliance Manual that also
incorporates the training and competence scheme, AR manual
and any other compliance related document issued and updated
by the Company from time to time that sets out the compliance
and regulatory requirements including but not limited to
approval of Appointed Representatives and Registered
Individuals, training and competence, file reviews, business
monitoring and audits, AR and Registered Individual
suspension, discipline, appeals and relationships with
Regulators, all as from time to time amended by the Company

Sense’s Compliance Manual and other rules and procedures such as its training and
competence scheme were available to its ARs on the Sense intranet, an electronic
platform. There are statutory rules, described in more detail below, which require a
principal to supervise and oversee the AR firm. In broad terms, Sense needed to take
steps to ensure that its AR firms and individual advisers were acting in a way which
was compliant with regulatory rules. The ARA obliged MFSS to comply with these
procedures, and (as explained in the Explanatory Introduction quoted above) Sense
became MFSS’s “compliance department”. Sense therefore needed to, and did, develop
its own internal systems of control designed to achieve compliance with external rules,
and indeed Sense’s own procedures.

When Mr. Netting and Mr. Newman started Sense and its network, they wanted Sense
to have a single back office computer system so as to ensure that they had a single
method of conducting business and a comprehensive record of all business conducted.
Accordingly, the firms within the network would not be permitted to select and use
their own systems. Mr. Netting and Mr. Newman also wanted to use a computer system
which incorporated the ability to hold images of all advice documentation. Most
financial advice networks at that time relied upon paper systems and were experiencing
problems in locating hard copy files to deal with complaints or to conduct reviews of
business written.

Sense selected a cloud based system known as “Intelligent Office” (“1/0”). This was a
mature system in use amongst a number of advisory businesses. It incorporated
document imaging which would allow Sense to deploy it in multiple geographical
locations across the proposed AR membership. It would also allow Sense, or a third
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party outsourcer, to have access at all times to the AR’s client records and advice files
and to carry out checks. 1/O also had compliance functionality built into the system,
including management information reporting tools which would assist Sense in
operating its compliance regime. This functionality included the ability to select files
for checking according to risk based criteria, and it allowed Sense to match payments
received to client/ advice records, and store details of products taken out against client
records.

Sense also decided to use the services of a third-party compliance consultant on an
outsourcing basis for certain core compliance functions. The company selected was
threesixty Services LLP (“threesixty”). The I/O system meant that threesixty could
conduct file reviews remotely. In the early years of Sense’s business, threesixty
performed these file reviews, but after 2013 Sense did this work with their own staff.

Another early decision, also implemented and reflected in the terms of the ARA, was
that all commissions and fees would be sent to Sense’s bank account. These could and
would be reconciled to records of advice provided by Sense’s ARs. This was to be
achieved by Sense insisting that all business was written through product provider
agencies owned and operated by Sense. Thus, for example, a mortgage provider such
as Santander or RBS would have an agency relationship with Sense, rather than with
the AR firm itself. As described above, the ARA provided that ARs could only deal
with product providers where such an agency relationship (defined as ‘Company
Agency’) existed.

Sense’s oversight of the activities of MFSS, and indeed other advisers in the Sense
network, was carried out by a number of means. A principal control comprised what
were described at the trial as “file reviews”. These were analyses of the files and other
information which had been uploaded to or entered in the 1/0 system. The I/O system
contained standard form template documentation which advisers could use. In addition,
all advisers were required to upload all advice documents to the I/O document
management system. Through the use of I/O, Sense had constant access to its ARs’
client records and files, and was able to carry out detailed checks of activities and
individual client files. I/0 could generate a range of management information reports
through which Sense (and threesixty where appropriate) was able, for example, to
provide Key Performance Indicators for supervisory activities; to select advice files
upon which threesixty (or Sense after 2013) would carry out remote file reviews; and
to conduct reviews of past business as required without the knowledge or involvement
of Sense’s AR.

The file reviews conducted by threesixty, and subsequently Sense itself, involved an
examination by the reviewer as to whether the advice provided a suitable outcome for
the customer; whether the adviser had met the requirements of the all the relevant FSA/
FCA Conduct of Business rules; and whether the file properly described the story of
the advice, so that a clear rationale was evident so as to assist in examining any future
complaint.

A significant percentage of files were reviewed by threesixty and Sense. Generally,
around 30% or more of an AR’s files would be reviewed. In the case of MFSS, this was
slightly lower at around 25%. This reflected the fact that much of MFSS’s business was
mortgage advice, which was perceived to be lower risk than investment advice.
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The files which were on the I/O system were therefore the product of the work carried
out by each individual adviser. That adviser was responsible for dealing with the client,
including gathering relevant information and doing the necessary research. The adviser
might use a “paraplanner” to help produce some of the documentation or perform other
back office tasks. But it was the adviser’s responsibility to ensure that all relevant
information was within the files on 1/0. The decision as to which files were to be
checked was a matter for threesixty and Sense, and an adviser would not be told in
advance which files were going to be the subject of Sense’s review.

After the review had been carried out, threesixty/Sense would provide feedback to the
individual adviser. The feedback would also include any remedial action (known as
“remedials™) which the adviser was required to take. Remedials could include, for
example: making an additional file note; supplying something that was missing;
amending a letter before it was sent to a client; writing an addendum letter to the client;
revisiting the client and gathering further information; or going to a provider and
gathering further information. There was therefore a variety of potential remedials
depending upon what the file review had revealed.

Between 2007 and 2012, the results of these reviews were shared with Mr. Keith
Ingram, who during those dates had the role of Training and Competence (“T&C”)
Supervisor within Sense. The role of Mr. Ingram is crucial in this case, and is addressed
further below.

The file reviews were not the only method by which Sense oversaw the activities of
MEFESS. Other steps included annual audits including analysis of MFSS’s bank account.
None of the work that Sense carried out, however — whether in relation to file reviews
or otherwise — revealed the existence of the scheme. The reason for this was that Mr.
Greig and many others at MFSS took steps to ensure that it was not revealed to Sense.

Thus, no documents in connection with the scheme, or which even mentioned the
scheme in terms which have enabled its nature to be deduced, were uploaded to 1/0.
All of MFSS’s advisers understood Sense’s procedures and the importance attached to
those procedures. In particular, the system was such that if the procedures were not
followed, the advisers would not get paid; because all commissions and fees were to be
sent to Sense’s bank account. In addition, a failure to follow procedures could be
identified on a file review, leading to the need for a “remedial” and, if the remedial
remained outstanding, the imposition of sanctions on advisers. The evidence before me
established clearly that the reason why there was no uploading of any scheme
documentation to I/0 was because there was an understanding among advisers and
administrative staff at MFSS that the scheme was not to be revealed to Sense. Mr.
Ingram said in evidence that information relating to the scheme was “removed from the
financial advice process”, and that everybody knew that nothing even alluding to it
should go on 1/0.

The documentation at MFSS relating to the scheme was sparse. It essentially consisted
of copies of the letters which were sent to the investors (and described in more detail
below) and which confirmed the deposits and the amounts payable at the maturity date.
These copy letters were given to Mr. Greig, who prior to 2013 used to carry a black
briefcase in which he kept a number of these copy letters. From about 2013 onwards,
the letters were contained in a lever arch file kept in Mr. Greig’s office. Mrs. Dowall
also prepared a spreadsheet which she kept on her computer and which comprised a
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record of the deposits. There was also evidence that at least one adviser, Mr. Alexander,
made his own list of the deposits made by the clients that he had introduced, and it is
possible that others may have done so as well. None of this documentation was,
however, shown to or seen by Sense’s representatives whether as part of their regular
annual audit or otherwise.

Nor could the scheme be detected by examination of MFSS’s bank account. This was
because payments by and to investors were not made into or out of the MFSS bank
account. They were made to and from the “Midas Financial Aberdeen” account of Mr.
Greig.

The investors’ payments into the scheme

58.

59.
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The circumstances of the investors’ investment in the scheme is relevant to a number
of issues in the case, both on liability (in particular the issues of apparent authority and
also certain aspects of the argument relating to FSMA s.39) and quantum including
contributory negligence. It is therefore appropriate at this stage to describe at this stage
the way in which the investments were made. Each witness had a different story to tell
as to what led them to invest in the scheme. This is not surprising since the witnesses
had invested at different times, and as a result of statements made by different
individuals or salesmen within the MFSS organisation. There were however common
themes to their evidence.

In some cases, the investment had come about after an investor already had an
established relationship with an individual at MFSS in relation to a different type of
product (for example a pension or an insurance policy). In other cases, an investor was
told about the scheme by a friend or relation who had such a relationship, or who had
successfully invested in the scheme. In all cases, the investors considered that they were
dealing with reputable professional financial advisers and trusted what they were told.

The investor was attracted to the scheme as a way of making a substantially greater
return than was generally on offer from interest-bearing accounts offered by high street
banks. Some investors were more curious than others as to how Midas could offer such
advantageous rates. Where explanations were given, they were along the lines that the
money was being used by RBS on profitable trading activities, or profitable bridging
loans, and that these could generate returns enabling RBS to pay high rates. Some
investors were concerned about the security of their money, and a number of investor
witnesses were given assurances that the money was protected by the Financial Services
Compensation Scheme (“FSCS”); a scheme set up pursuant to FSMA and funded by a
levy on authorised firms. The general picture can be illustrated by the evidence of two
of the investors.

Mr. Brian Mackenzie ran a company whose business concerned life jackets: he had
invented a refillable rather than a disposable cylinder for inflation and had obtained a
patent for it. He had known Mr. Allan Milne of MFSS for a very long time, having first
done business with him when Mr. Milne was at Park Row. After Mr. Milne joined
MFESS in 2010, Mr. Mackenzie did business through him. Over the years, Mr. Milne
had helped with a number of financial products: pensions, insurance and ISAs. Mr.
Mackenzie had a good and trusting relationship with him. When Mr. Milne moved to



MR JUSTICE JACOBS Anderson v SENSE CL-2015-000733

Approved Judgment

62.

63.

64.

65.

Midas, Mr. Mackenzie saw no reason why MFSS should not continue as his financial
adviser. He did some internet research, and saw that MFSS was regulated by the FCA
under what he described as the Sense Network umbrella.

Mr. Mackenzie learnt about the scheme from mutual friends and family. One friend was
another investor witness, Mr. Graham Hudson. Mr. Hudson had heard Mr. Milne speak
about the scheme at events run by a business networking organisation, and Mr. Hudson
(an insurance broker) invested in the scheme himself. Mr. Mackenzie’s nephew
(Magnus Brown) also invested in the scheme. Both Mr. Hudson and Mr. Brown had
informed Mr. Mackenzie that Mr. Milne regularly talked about the benefits of the
scheme, the interest rates offered and the scheme being secure.

In early 2010, Mr. Mackenzie had acquired a good sum by way of savings, and he was
looking for a better return on his money than was available from the high street banks,
whose rates Mr. Mackenzie described as “very low”. He met with Mr. Milne, who told
him that the scheme was something which he could not afford to miss. Mr. Milne
explained that the scheme was legitimate, that the scheme and Midas were regulated by
the FSA, and that the product was a “guaranteed product”: i.e. covered by the
Government guarantee scheme. He was told that Mr. Milne had known many other
people who had participated in the scheme, and some were his own clients. He
explained that the scheme was operated by RBS hedge fund traders, and that this
explained why the rates of return were better than was available on the high street. Mr.
Mackenzie was reassured by the reference to RBS, and by statements from Mr. Milne
as to the safety of the investment.

Accordingly, in May 2010 Mr. Mackenzie invested £ 100,000 in the scheme. Shortly
afterwards on 13 July 2010, in connection with other business, Mr. Mackenzie signed
MFSS’s standard terms of business letter which contained the provision:

Midas Financial Solutions (Scotland) Ltd. is not permitted to
handle client money and we cannot accept a cheque made out to
us (unless it is in respect of an item for which we have sent you
an invoice) or handle cash.

Mr. Mackenzie’s initial investment was for a short 2 month period, and Mr. Mackenzie
then decided to roll over the principal and accrued interest (amounting to £ 101,500)
for a further period. The letter that he then received was typical of the letters received
by investors. It was on MFSS headed paper, and read:

Dear Mr. Mackenzie

SHORT TERM DEPOSIT-

- GUARANTEED CAPITAL RETURN
- GUARANTEED GROWTH 5.25%

This is a confirmation that an amount of £ 101,500 has been
placed using the above product.
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A total return of £ 106,828.75 will be brought about on 8" April
2011. This business was conducted on an execution only basis,
that is, no advice was given or sought.

| thank you for your business and shall communicate again on
8" April 2011

Yours sincerely
(signed)
Alistair Greig FFA Cert PFS
Financial Accountant
At the foot of the page was the statement:

Midas Financial Services (Scotland) Ltd. is an appointed
representative of Sense Network Limited, which is authorised
and regulated by the Financial Services Authority.

Sense drew attention to a number of features of the documentation in relation to
arguments principally concerning contributory negligence, and in particular the
imprudence of the investors, and to some extent ostensible authority. These features
were as follows.

First, the documentation relating to the deposit of very substantial sums of money was
on any view scanty. Mr. Mackenzie had handed over his money in April without any
documentation at all, and it was only some time later that a letter, in the terms set out
above, acknowledging and confirming the deposit and the interest rate, was received.
A number of the investors gave evidence that they had to chase Midas for these letters,
and sometimes did not receive them for a number of weeks.

Secondly, although investors such as Mr. Mackenze were told about the involvement
of the RBS, they did not receive any documentation from the RBS itself. This was in
contrast to the position that would obtain if an account was opened with the RBS or
another bank, when (as many of the investors acknowledged in their evidence) they
would receive documentation from the bank and might need to provide documentation
(such as utility bills and proof of identity) to the bank. The MFSS letter itself did not
refer either to the RBS or to the Government compensation scheme.

Thirdly, some of the investors, including Mr. Mackenzie, were familiar with the type
of documentation produced by MFSS itself in the context of regulated investments such
as pensions or insurance. For example, a detailed letter of advice on suitability would
be received, and this would have been preceded by a “fact find” document as well.
Terms of business would also be provided. There was nothing of the kind in relation to
the scheme.

Fourthly, the letter was understood by Mr. Mackenzie, and indeed all the other
investors, to contain a promise by MFSS that the money would earn a guaranteed sum,
i.e. the interest set out in the letter. In due course, this would be paid to the investor, or
credited to the investor and rolled over if that is what he/ she decided to do.
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Furthermore, the interest rates set out in the letter (5.25% in the above example)
represented the rate payable for the period of the deposit (here, July 2010 to April 2011)
rather than an annualised rate. Mr. Mackenzie, and indeed other investors, were
generally aware that the annualised rate was higher, and also how an annualised rate
could be computed. (One claimant, Mr. Rognaldsen, who invested late in the story,
thought that the rates in the header of the letter were annualised rates, and he was
therefore very surprised when he learned that it was the rate for the period of the deposit
and thought that perhaps a mistake in his favour had been made).

There is no doubt in my judgment that all the investors, including Mr. Mackenzie,
appreciated that the rates on offer were high when compared to the rates that could be
obtained from high street banks. Many of the investors had a general awareness that the
rates were significantly higher than the Bank of England base rate, which (as they also
understood) informed the rates which High Street banks would pay. Mr. Mackenzie
described the rates offered in July 2010 as “fairly good”. This was in my view an
understatement: Mr. Mackenzie and the other investors appreciated that the rates were
very good, particularly in relation to the period after the 2008 financial crisis where
interest rates had fallen to low levels and the Bank of England base rate was around
0.5%.

However, | do not consider that Mr. Mackenzie, or indeed any of the other investors,
actually appreciated that the scheme was illegitimate or bogus or dodgy. All of the
claimant witnesses were intelligent people and generally speaking they had worked in
businesses or in employment for some years, and many had enjoyed a degree of success
in their careers. Many of them decided to put significant amounts of their savings into
the scheme. | do not consider that they would have done that if they had considered the
scheme in some way dodgy, and there was of course no suggestion that they had any
knowledge that the scheme was in fact a Ponzi scheme. Nor do | consider that (as Sense
suggested in cross-examination of the early witnesses, but not thereafter) the investors
should be categorised as “greedy” individuals. They were looking for the best return on
their money, and thought that they were dealing with trustworthy people at MFSS. Their
confidence in the scheme was created and reinforced by various matters, including: an
existing relationship of trust with individuals at MFSS; the fact that the scheme
appeared to be operating successfully, with money being paid out when an investor
decided to withdraw some funds from the scheme; the fact that Mr. Greig, whom some
of the investors met, was presentable and appeared knowledgeable; the investors’
knowledge that others, including friends or people with family connections to the MFSS
representative, had invested in the scheme; their belief, reinforced by statements made
to them, that the scheme was covered by a government compensation scheme.

Fifth, Sense referred to the part of the letter which said that “no advice was given or
sought”. This wording was contrary to the way in which most witnesses perceived the
reality: they considered that they had been given advice to enter the scheme. None of
them, including Mr. Mackenzie, queried the wording. The general theme of the
evidence of the Lead Claimants was that this was standard wording of no significance,
and that they trusted the MFSS adviser.

Sixth, the money was paid over to the MFSS adviser prior to any documentation
actually being provided. It was only some time later that an investor received the
confirmatory letter. This fact was heavily relied upon by Sense as negativing reliance
in the context of the argument based on apparent authority.
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To revert to the position of Mr. Mackenzie, the broad picture is that — save for small
sums which he was paid by way of interest in order to “round down” his investments
to round figures — he continued to roll over his 2010 investment of £ 100,000. In May
2012, he had made a further investment of £ 55,000, which he also continued to
rollover. His total investment was therefore £ 155,000, although he did withdraw a
small amount of interest (£ 1,355.51).

Mr. Mackenzie was clearly happy with the way in which his investment was
proceeding. Indeed, in mid-2014 he recommended the scheme to his brother. Mr. Milne
went to see him, and his brother invested in the scheme. This episode shows that
investors such as Mr. MacKenzie did not perceive the scheme as suspect: if so, he would
not have recommended it to his brother. It also illustrates the way in which the trust of
the investors was reinforced by the apparent success of the scheme, thereby leading to
the continued participation of existing investors and the acquisition of new ones.

In July 2014, Mr. Milne called Mr. Mackenzie to tell him that there was a rumour that
the scheme was in trouble. Mr. Milne sought to reassure him that there was nothing to
worry about. A few weeks later, however, Mr. Milne came to visit Mr. Mackenzie at
his house. Mr. Milne then told him what he knew at that time, blaming Mr. Greig and
saying that he had not known anything about illegal behaviour. Mr. Milne had said that
as far as he knew, the scheme was legitimate. Mr. Mackenzie told him that he had only
invested because of what Mr. Milne had told him, and Mr. Milne broke down in tears.

Mr Myles Creighton. Mr. Creighton is a farmer, and he and his wife are both claimants
in these proceedings. His introduction to MFSS came through an old friend of his, Mr.
John Turnbull. Mr. Turnbull often mentioned his financial adviser, Mr. Kevin
Alexander at MFSS, and spoke warmly about him. Mr. Creighton met Mr. Alexander
in February 2014, and was predisposed to trust him because he knew that Mr. Alexander
had advised Mr. Turnbull for a number of years and there had never been any cause for
complaint.

At the meeting with Mr. and Mrs. Creighton, which took place at their home, Mr.
Alexander explained the scheme: the money would be invested with the RBS and would
be used by RBS to fund short-term bridging loans. Mr. Creighton’s belief was that
bridging finance could be very expensive to a borrower, and it made sense to him that
this would enable a high rate of interest to be paid by Midas. The Creightons were also
told that the money was safe: RBS was owned by the government, and if the worst
happened the money was guaranteed by the FCA. Mr. Alexander explained that if the
money was lost, the FCA would pay compensation. Mr Creighton understood that the
level of compensation would be £ 85,000 per person, or £ 170,000 for him and his wife.
The Creigtons then invested £ 60,000 including a payment of £ 10,000 in cash, being
the proceeds of the sale of a caravan.

In April 2014, there was a further visit by Mr. Alexander, and the Creightons made a
further investment of £ 75,000: the rate of interest for that sum, which was to be
deposited for a year, was 12%. Mr. Alexander again reassured them as to the safety of
their money: it was invested with RBS who were backed by the government, and the
FCA would compensate for any loss. In October 2014, following a press report about
Midas concerning allegations of fraud, Mr. Creighton spoke to Mr. Alexander, who
assured him that everything was fine. Subsequently, he requested repayment but did not
receive it. He tried to speak to Mr. Alexander again, but only succeeded in speaking to
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his wife. She told him that Mr. Alexander had money in the scheme too, as had some
of his relations. The Creightons had invested £ 135,000 in the scheme, and had
withdrawn only £ 2,400.

It is not necessary to describe in detail the full circumstances of the payments made by
the other investors. Their accounts of their introduction to the scheme varied, but these
were in many respects variations on the themes of the accounts given by Mr. Mackenzie
and Mr. Creighton. A number of features are, however, noteworthy.

First, the investors in the scheme involved some individuals who had no background in
financial services, but some individuals such as Mr. Hudson who did.

A striking example within this category was Mr. Cutler, who worked at MFSS advising
principally on pensions. He invested approximately £ 200,000 which had been
bequeathed to him and his two sisters (one of whom was disabled). He had discussed
the scheme with Mr. Greig, having heard about it in the office. Mr. Greig told him that
it was an account offered by the RBS to him personally in view of his connections.
When asked about how RBS could pay such a high rate of interest, Mr. Greig explained
that the RBS lent the money to small businesses which were fast growing, and that
finance for such companies was expensive. When asked about how RBS could
guarantee the high rates of interest since small businesses often fail, Mr. Greig answered
that RBS took out indemnity insurance against the failure of their borrowers. Mr. Cutler
not only invested himself, but recommended the scheme to other members of his family
and to one or two clients.

Secondly, the investors in the scheme included close family members of individuals
who worked at MFSS. For example, Mrs. Alison Shepherd invested substantial sums
on the recommendation of her brother-in-law, Kevin Alexander (who also introduced
Mr. and Mrs. Creighton).

The accounts of the claimants within these categories are indicative of the fact that
individuals within MFSS itself (Mr. Cutler and Mr. Alexander) believed in the
genuineness of the scheme. They were prepared to invest in it themselves or recommend
their family members to do so. The accounts also illustrate that, whatever the undoubted
shortcomings of the documentation, the claimants believed that the scheme was
plausible and genuine: a frequent theme in the evidence of the claimant witnesses was
that they placed their trust in those who were advising them.

The legal basis of the claims and the Claimants’ routes to liability

87.

Against this factual background, the Claimants contend that there are a number of
different routes to liability. The arguments, described in more detail below, were
complex, and what follows is a brief outline.

i) A claim based on FSMA section 39. The Claimants contended that section 39
was engaged because the “scheme” was properly to be characterised as a
collective investment scheme (“CIS”) within s.235 of FSMA. This meant that it
was business for which Sense had accepted responsibility under s.39 and the
ARA. Sense contended, as a threshold point, that s.39 was not engaged at all,
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because MFSS had exceeded what it was authorised to do under the ARA. But
in any event, s.39 was not engaged because the scheme was not a CIS.

i) A claim based on actual or apparent authority. The essence of the Claimants’
argument was that a financial adviser has actual or apparent authority to advise
in relation to placing deposits, and this is what the MFSS advisers were doing.

i) A claim based on breach of Sense’s supervisory obligations, coupled with the
attribution of the knowledge, conduct and omissions of Mr. Ingram. The essence
of this claim was that, through Mr. Ingram, Sense knew of the scheme and did
nothing to stop it.

iIv) A claim based on vicarious liability. The Claimants contended that Sense was
vicariously liable for the tortious conduct of the MFSS advisers in relation to
the advice which they gave in connection with the scheme. Alternatively, Sense
was vicariously liable for the tortious conduct of Mr. Ingram in relation to the
advice which he gave.

V) A claim for breach of Sense’s supervisory obligations because Sense failed
adequately to monitor MFSS and its advisers. It was to this issue that, primarily,
the expert evidence in the case was directed.

vi) A claim, again for breach of Sense’s supervisory obligations, based on Sense’s
failure properly to conduct certain investigations, principally an investigation
into the matters revealed by Mrs. Waddingham of Accord. The Claimants
contended that if a proper investigation had been carried out, the lack of integrity
of Mr. Greig and others would have been revealed, and MFSS would not have
been able to continue in business or to operate the scheme.

Before addressing the arguments in relation to each of these routes, it is convenient to
describe in more detail the regulatory regime relevant to the claims which are advanced.

The Requlatory Background

89.

90.

91.

The relevant statute for the purposes of the events with which this case is concerned is
FSMA and the rules made pursuant to FSMA. The statutory regime in outline is as
follows.

The need for authorisation

Section 19 FSMA prohibits a person from conducting a “regulated activity” in the
United Kingdom, unless that person is either “authorised” or “exempt”. Under Section
23 (1), it is a criminal offence to act in breach of section 19. The FCA, and previously
the FSA, is empowered under Part 4A of FSMA to permit persons to carry on regulated
activities following receipt of an application for permission from that person. If
permission is given, the applicant then becomes an “authorised person” under FSMA.

Section 22 (1) provides that an activity is a regulated activity if is an activity of a
“specified kind” which is carried on by way of business and if it relates to an “investment
of a specified kind”. “Investment” includes any asset, right or interest: s. 22 (4). Under
s. 22 (5) “Specified” means “specified in an order made by the Treasury”. This means
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that, generally speaking, the identification of “regulated activities” is to be found in
secondary legislation rather than FSMA itself: namely, the Financial Services and
Markets Act 2000 (Regulated Activities) order 2001 (SI 2001/544) as amended
(“RAO”) made under section 22 of FSMA. Thus, Article 4 of RAO provides:

(1) The following provisions of this Part specify kinds of activity
for the purposes of section 22 (1) of the Act (and accordingly any
activity of one of those kinds, which is carried on by way of
business, and relates to an investment of a kind specified by any
provision of Part 11 and applicable to that activity, is a regulated
activity for the purposes of this Act.

Under RAO, regulated activities include arranging and advising on investments. Article
25 specifies making arrangements for investments for another person to buy, sell,
subscribe for or underwrite a particular investment such as a “security” or “a “relevant
investment”. Article 53 specifies advising on investments such as a “security”. A
security includes “Units in a collective investment scheme”. Other activities include
operating a collective investment scheme (RAO Article 51ZG) and accepting deposits.
In practice, authorisation to accept deposits is granted only to relatively narrow

categories of organisations such as banks, building societies and credit unions.

Every authorised person (or firm) has one or more permissions — in its Part IV (and
subsequently Part 4A of FSMA) permission or FSA/FCA licence — to conduct different
species of investment or financial activity. The Part I\VV/Part 4A permissions proceed by

reference to the “regulated activities” in respect of “specified investments” identified
in the RAO.

Sense’s Part IV (and subsequently Part 4A) permission embraced the regulated
activities of:

) Advising on investments;

i) Arranging (i.e. bringing about) deals in investments;

iii) Making arrangements with a view to transactions in investments; and
iv) Agreeing to carry on a regulated activity.

However, neither Sense nor (therefore) MFSS was authorised by the FSA/ FCA to
handle client money or safeguard client assets.

Appointed representatives

FSMA, and its predecessor statute, has provided a mechanism for intermediaries to
carry out regulated activities not because they are authorised, but because they are
exempt. This has resulted in the creation of “networks” where a principal is authorised,
but other intermediaries within the principal’s network are exempt. As described above,
individuals or small firms who might otherwise find it difficult to obtain authorisation
under FSMA can, in this manner, provide financial services. In essence, the ARs take
advantage of the authorisation granted to an authorised person, but are not themselves
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directly regulated. The key statutory provision is section 39 of FSMA. This section
provides:

“(1) If aperson (other than an authorised person) —

(@) Is a party to a contract with an authorised person
(“his principal’’) which —

(1) permits or requires him to carry on business of
a prescribed description, and

(if) complies with such requirements as may be
prescribed, and

(b) Is someone for whose activities in carrying on the
whole or part of that business his principal has accepted
responsibility in writing he is exempt from the general
prohibition in relation to any regulated activity
comprised in the carrying on of that business for which
his principal has accepted responsibility”

Thus an AR of an authorised person is exempt and can in principle carry on a regulated
activity without contravening s.19 FSMA. The exemption is therefore conferred by the
contract which is concluded between the AR and the authorised person: it is only by its
contract that the AR can carry on regulated activities.

Importantly, section 39 (3) of FSMA 2000 requires the party who has appointed an AR
to accept responsibility for the AR’s activities:

“The principal of an appointed representative is responsible, to
the same extent as if he had expressly permitted it, for anything
done or omitted by the representative in carrying on the business
for which he has accepted responsibility”.

Responsibility under Section 39 (3) covers both civil and criminal liability, so that a
claimant has the ability to pursue both the AR and the principal. This provision, and its
statutory predecessor s.44 of the Financial Services Act 1986, reflect the
recommendations of Professor Gower in his seminal report, “Review of Investor
Protection”, on investor protection reform in the 1980s.

The regulatory regime relating to ARs, provided for in FSMA s.39, was supplemented
by secondary legislation: the Financial Services and Markets Act 2000 (Appointed
Representatives) Regulations 2001 (“the Appointed Representatives Regulations”).
These Regulations contain, for example various requirements as to the contract between
the AR and the principal pursuant to which that relationship is created.

In practice, the appointed representative regime is widely used, including in the retail
investment sector, by “networks” of IFAs, such as Sense. The network carries out
compliance, complaints-handling, and other functions. Such networks are made
possible and regulated by the scheme contained in section 39 of FSMA, the Appointed
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Representatives Regulations and — importantly as far as the present proceedings are
concerned and as further described below — the statutory rules made by the FSA/ FCA
contained in the Supervision Manual at SUP 12.1.

In consequence of this legislative regime, any person who wished to carry on any
regulated activity under FSMA/ RAO must be either an authorised person or an exempt
person. In contrast, there is no need to obtain either status for activities which are not
regulated, such as advising on savings or other deposit accounts.

The regulator and the Handbook

Prior to 1 April 2013 there was a single regulator: the FSA. It promulgated general
principles and made detailed rules pursuant to powers conferred by FSMA in its
Handbook. The FSA had explicit statutory powers to fine and discipline authorised
persons (FSMA sections 205 and 206), and impose or obtain other disciplinary and
enforcement measures under FSMA. Subsequent to April 2013, the regulator relevant
to the present case has been the FCA. Many of the relevant events in the present case
took place under the predecessor FSA regime. However, any differences between the
two regimes (FSA and FCA) were not material to the resolution of any of the issues in
the case.

Breach of any regulatory rules in the FSA/ FCA Handbook, including those in the
Supervision Manual (“SUP”) and the Conduct of Business Sourcebook (“COBS”) is
actionable as a breach of statutory duty by any private person who suffers loss as a
result. In relation to the period prior to 1 April 2013, the governing provision in that
respect was section 150 of the FSMA. Since that time, the relevant provision is section
138D (2), which provides

A contravention by an authorised person of a rule made by the
FCA is actionable at the suit of a private person who suffers loss
as a result of the contravention, subject to the defences and other
incidents applying to actions for breach of statutory duty

Under the Financial Services and Markets Act 2000 (Rights of Action) Regulations
(“Rights of Action Regulations”), regulation 3 (1) (a), a private person generally
includes an individual.

The statutory obligations of independent financial advisers were set out in the conduct
of business sourcebook (“COBS”’) component of the FSA/ FCA rules. These included
obligations:

i) to act honestly, fairly and reasonably in accordance with the best interests of the
client: COBS 2.1.1R

i) to ensure that a communication or a financial promotion is fair, clear and not
misleading: COBS 4.2R

iii)  totake reasonable steps to ensure that a personal recommendation is suitable for
its client, having obtained the necessary information about the client’s
investment experience, financial situation and investment objectives pursuant to
COBS 9.2.1(R) (1) and (2);
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iv) to obtain from the client such information as is necessary to understand the
essential facts about him and have a reasonable basis for making any personal
recommendation: COBS 9.2.2 (R) (1) and (2);

V) to provide a general description of the nature and risks of designated
investments: COBS 14.3.2R.

In addition, an adviser was required to document its advice and recommendations.
COBS 9.4 required the adviser to provide a ‘“suitability” report, which included
information as to the client’s demands and needs, why the adviser had concluded its
personal recommendations were suitable, and explaining the possible disadvantages for
the client of the recommended transaction.

There is no dispute in the present case that the scheme should never have been sold or
recommended to any of the claimants. Therefore the COBS component of the FSA/
FCA rules does not require further analysis. Equally, whether or not the scheme is
characterised as a deposit scheme or a CIS (an issue addressed in Section H2 below),
there is no dispute that its operation was carried on in breach of the general prohibition
in s19 FSMA. This is because both the taking of deposits (RAO, Article 5) and
operating a CIS (RAO Article 51ZG, formerly 51) are both regulated activities.

The Supervision Manual

The Claimants’ claim that Sense was in breach of its supervisory obligations is based
on the Supervision Manual. The version of the Supervision Manual current as at 27
September 2007 (the date of the appointment of MFSS as Sense’s AR), did not (as far
as the issues in these proceedings are concerned) materially change thereafter. The
Handbook, including the Supervision Manual, contains “Rules” as well as “Guidance™:
breach of the former being actionable as a “mini-tort” by private persons. The
designation “R” after a provision in the Supervision Manual denotes a “Rule”, and the
designation “G” denotes Guidance.

SUP 12.1.1R provided that Chapter 12 “applies to a firm which is considering

appointing, has decided to appoint, or has appointed an appointed representative”. SUP
12.4.2R provides that:

Before a firm appoints as an appointed representative (other than
an introducer appointed representative) and on a continuing
basis, it must establish on reasonable grounds that

(2) the person
(a) is solvent;

(b) is otherwise suitable to act for the firm in that capacity

(3) the firm [i.e. the appointing firm] has adequate
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(a) controls over the person’s regulated activities for which the
firm has responsibility; and

(b) resources to monitor and enforce compliance by the person
with the relevant requirements applying to the regulated
activities for which the firm is responsible and with which the
person is required to comply under its contract with the firm.

SUP 12.6.1R provides that the appointing firm must immediately terminate the contract
with the AR if at any time the conditions in SUP12.4.2R are not satisfied. SUP 12.6.5R
provides that a firm must not permit an AR to hold client money. A key provision for
present purposes is SUP 12.6.6R. This provides that a firm must

take reasonable steps to ensure that each of its appointed
representatives

(1) does not carry on regulated activities in breach of the general
prohibition in section 19 of the Act and

(2) carries on the regulated activities for which the firm has
accepted responsibility in a way which is, and is held out as
being, clearly distinct from the appointed representative’s other
business.

Certain other provisions of the regulatory regime, and the Supervision Manual, were
relied on by the parties. These are set out in context below: see Section J.

The claim based on FSMA s.39

H1:

113.

114.

115.

The threshold point

The Claimants’ first route to liability is based on FSMA s.39. A threshold issue
concerned the scope of liability under section 39 in circumstances where (as Sense
contended) MFSS had clearly exceeded its actual authority as set out in the ARA, and
specifically in terms of handling client money and the products in relation to which it
was authorised by Sense to deal. Sense submitted that the section 39 case fell at the first
hurdle.

Sense’s submissions

Sense submitted that for section 39 to be engaged so as to fix it with liability for the
acts and omissions of MFSS in relation to the scheme, it needed to be shown that the
scheme was business for which Sense had accepted responsibility in writing (section
39(3) read with section 39(1)(b)).

In their opening submissions, Sense submitted that section 39 was not engaged because
Sense did not authorise, whether in writing or otherwise, MFSS to promote, advise
about or otherwise do any act in connection with the scheme. Sense referred to the
definition of “Authorised Product” which was defined as “those products, policies, or
services ... which the AR and its Registered Individuals are authorised to sell or advise
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on as notified in the Letter of Authorisation provided by the Company”. The letters did
not permit advisers to advise on deposit schemes or to accept client money.

Moreover, Sense specifically prohibited MFSS from accepting or holding client money:
see clause 5.3.6 of the ARA. This provision was replicated in the MFSS terms and
conditions of business that were issued to clients. As set out above, those terms
specifically informed the client, under the heading “Client Money” that MFSS was “not
permitted to handle client money and we cannot accept a cheque made out to us (unless
it is in respect of an item for which we have sent you an invoice) or handle cash”.

Sense said that section 39 should not be applied using a “broad approach”. It was
important that section 39 be applied with precision, given the onerous consequences of
section 39(3) upon a principal. The principal should not be fixed with the statutory
liability for the acts and omissions of his AR unless he has plainly authorised them in
writing.

Moreover, there was a problem with a “broad approach”, insofar as such an approach
might have the effect of construing an acceptance of responsibility as encompassing an
activity for which the principal himself had no permission. In this case, Sense did not
have regulatory permission to accept client money or take deposits, and so it would be
perverse to construe the permission given by Sense to its ARs as encompassing (and
thereby permitting) activities which Sense itself was not permitted to undertake.

In its written closing submissions, Sense focused in particular upon the provisions in
the ARA which confined MFSS’s authority to products and services where there was a
“Company Agency”. Specifically, Clause 3 provided:

“3. Subject to clause 2 and in particular subject to the scope of the AR’s
authorisation as set out in the Letter of Authorisation regarding Authorised
Products and the provision of the Services, [Sense]

3.1.1 authorises the AR acting through its Registered Individuals to sell and
advise on Authorised Products and to provide Designated Investment
Services, Personal Protection Insurance Services, General Insurance
Services and/or Mortgage Services using a Company Agency; and/or

3.1.2 authorises the AR acting through its Registered Individuals to provide
Additional Services using a Company Agency.”

A Company Agency was in turn defined as “an agency which [Sense] maintains or has
maintained with an institution.”

The evidence of Mr Netting was (i) that the scheme was not business done using a
Company Agency, and (ii) that only Sense could add a product as an approved product
on I/O. That evidence had not been challenged by the Claimants, and indeed there had
been no request for disclosure of documents relating to Sense’s Company Agency
arrangements. Moreover, the existence of a Company Agency was an important
safeguard for Sense, because without an agency agreement it would be impossible to
process a transaction on 1/O. Sense wanted the business done through a company
agency because then the payment for the business would come into Sense’s account via
the agency which Sense had with the provider. The permission to an AR to do a certain
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type of business meant that Sense could and did set up its systems and controls of
oversight and supervision to track that business.

Sense recognised that the decision of HHJ Waksman QC in Ovcharenko v Investuk Ltd
[2017] EWHC 2114 was that the scope of liability under section 39 was not
circumscribed by the actual authority conferred under the ARA. However, the case was
distinguishable and was not relevant in the present case. In Ovcharenko, the business
in question fell within the broad definition of authorised business in the relevant
agreement, and the defendant was relying upon other clauses and obligations in order
to demonstrate that the advice fell outside the scope of business authorised by the
agreement. Here, in contrast, the scheme did not fall within the terms of clause 3 of the
ARA at all. Clause 3 should be viewed as similar to an insuring clause setting out the
scope of coverage. Here, it defined the services by reference to a description thereof,
and an element of the definition was that the services must be done using a company
agency. Unlike Ovcharenko, this is not a case where the advice or services are within
the definition of what was authorised, but, notwithstanding, some breach of a different
clause of the agreement is said to have the effect that the business was not authorised.

Sense also submitted that even had there been a “Company Agency” in existence, the
scheme would still fall outside the scope of the ARA because it could not be brought
within it using the “Additional Services” clause. This was because advising about or
operating the scheme was not “a service of a kind that is often provided by an IFA.

In oral submissions, Sense emphasised that the business in question could never be done
through a company agency, because of its illegality. Mr. Howarth placed particular
reliance on the words “part of” in s. 39 (1) as showing that the principal can cut down
the scope of the authorisation which he gives the AR.

The Claimants’ submissions

The Claimants’ submissions traced the public policy origins basis for the regime of
statutory agency and vicarious responsibility for ARs under FSMA, specifically
Professor Gower’s seminal report on investor protection reform in the 1980s. Professor
Gower wished to avoid the need for individual registration of tied salespersons
(typically then of life insurers), even where (as was usually the case) they were self-
employed. The trade-off was to be that the company to which they were tied must accept
full responsibility for the activities of the salespersons. Reference was made in
particular to a trilogy of recent cases: Ovcharenko; Palmer v Financial Conduct
Authority [2017] UKUT 313 (UT), [2017] All ER (D) 57 and R v Financial
Ombudsman (on the application of Tenetconnect Services Ltd) [2018] EWHC 459
(Admin).

The Claimants submitted that a broad approach should be taken to the question of the
business for which a principal has accepted responsibility, especially in light of the
public policy basis of vicarious responsibility. Whenever courts were faced with an
argument which attempted to put a narrow construction on s. 39, the argument has been
rejected, and a construction consistent with the legislative and regulatory intent of the
section preferred. The Claimants submitted that s. 39 was one of two principal measures
(alongside s.138D of FSMA/ SUP 12) designed to ensure the legislative and regulatory
intent that clients of AR firms are treated as favourably as clients of directly regulated
FSA/FCA firms.
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At the heart of the Claimants’ submission was the proposition that the only real question
that mattered, for the purpose of s.39, was whether the scheme was a CIS. If it was,
then there was no answer to the claim under s.39. This was because arranging or
advising participation in CIS was (a) within the scope of the Midas advisers’ express
actual authority and (b) constituted business for which Sense accepted statutory
responsibility under s 39. In other words, if a generic type of product — on this
hypothesis collective investment schemes, a species of designated investment, and an
investment under the RAO — is one which Midas advisers could arrange or advise upon,
Sense’s authority conferred upon Midas to so deal extended to all financial products
falling within that generic description.

In response to Sense’s case based upon “Company Agency”, the Claimants submitted
that this could not affect Sense’s potential liability under s. 39. Just as in Ovcharenko,
this was simply a matter which affected the relationship between principal and AR inter
se, but it had no impact on the AR’s liability under s.39. They relied upon the origins
of section 39 (and its predecessor) in the report of Professor Gower: Review of Investor
Protection: Part 1: in particular paragraph 8.50 and Recommendation 58.

In terms of statutory construction, Mr. McMeel drew attention to the interrelationship
between s.39 (1) and the Financial Services and Markets Act 2000 (Appointed
Representatives) Regulations 2001 (SI2001/1217) and to the “generic” wording in s.39.
There was a pyramidal scheme of laws which made networks possible and by which
they were regulated, namely the primary legislation (s.39), the secondary legislation (S
2001/1217) and the statutory rules made by the FSA/ FCA: the Supervision Manual,
chapter 12.

The focus of his argument in that respect was s.39 when read together with Sl
2001/1217. Thus, section 39 (1) referred to a contract which permits the AR to carry on
business of a “prescribed description”. SI 2001/1217 was made by the Treasury in the
exercise of the “powers conferred on them by section 39 (1) and 417 (1)” of FSMA
2000. Regulation 2, headed “Descriptions of business for which appointed
representatives are exempt” sets out various categories of business comprising different
activities. Each activity is “prescribed for the purposes of subsection (1) (a) (i) of
section 39 of the Act”. The activities include:

(a) an activity of the kind specified by article 25 of [the RAQ] (arranging deals
in investments), where the arrangements are for or with a view to
transactions relating to securities ...

(c) an activity of the kind specified by article 53 of [the RAQO] (advising on
investments).

It was these broadly defined “generic” activities which would form the subject-matter
of the Part IV authorisation granted to Sense, and which in turn could in effect be passed
on to an AR so as to make him exempt under s. 39 (1) pursuant to an AR agreement.
Thus, the exemption granted was an exemption at a “generic” level. Section 39 when
read together with SI 2001/1217 is concerned with general types of categories of
business (e.g. advising on investments) which can be passed across to an AR. In this
connection, Mr. McMeel emphasised that the scope of the Part IV authorisation to
Sense is publicly known, via the Financial Services Register; whereas the particular
“Company Agencies” between Sense and product providers is confidential information
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and is not generally available. Accordingly, the relevant exemptions in section 39 are
conferred in “broad generic terms” and they are in turn based on Sense’s own Part 4
permission. Accordingly, section 39 applied to fraud or mis-selling as long as it was
within the generic categories of business for which Sense had received authorisation
from the regulator to conduct, and for which an exemption had in turn been passed on
to MFSS.

Analysis and conclusions

I do not accept the Claimants’ argument that the scope of a principal’s responsibility
under section 39 is to be determined simply by identifying generic categories of
business. Section 39 (1) (a) (i) does indeed refer to “business of a prescribed
description”, and it is clear that this is a reference to the generic categories of business
which are prescribed in SI 2001/1217. I also agree that the reference to “the whole or
part of that business” in section 39 (1) (b) does refer back to the generic “business of a
prescribed description”. However, it does not in my view follow that the principal is
bound to accept responsibility for all business falling within these generic descriptions.
Mr. Howarth was right to draw attention to the fact that section 39 (1) (b) does
contemplate that the principal may decide to accept responsibility for only “part of” the
business of the (generic) prescribed description. Accordingly, the section does
contemplate that the principal can cut down the scope of the “business of a prescribed

description” for which he is undertaking to accept responsibility, as provided for in
section 39 (1) (b) and 39 (3).

This conclusion is not surprising, in circumstances where: (i) under the 1986 Act, an
AR could be both exempt and authorised; and (ii) under the present statutory regime, it
is possible for an AR to act for more than one principal — see, for example, SUP 12.2.4G
(which makes it clear that FSMA 2000 and the AR Regulations “do not prevent an
appointed representative from acting for more than one principal”) and SUP 12.6.6R
(which requires a firm to take reasonable steps to ensure that its AR “carries on the
regulated activities for which the firm has accepted responsibility in a way which is,
and is held out as being, clearly distinct from any of the AR’s other business performed
as AR of another firm”). In both situations, a particular principal may wish to place
limits upon the “part” of the overall “generic” business carried on by the AR for which
he wishes to accept responsibility. It also seems to me that, in context and as indicated
by SUP 12.2.7G (which identifies the various categories of business “for which an
appointed representative may be exempt”), the reason why there is a “generic”
reference in section 39 to “business of a prescribed description” is that it is only in
relation to such business that it is possible for an AR to become exempt pursuant to that
section. It does not follow that a principal can only accept responsibility for a “generic”
category of business.

Furthermore, the authorities on section 39, and its predecessor s.44 of the Financial
Services Act, show that it is certainly relevant to consider the terms of the AR
agreement itself in order to determine the “business for which his principal has accepted
responsibility in writing”. Indeed, the very concept of “business” for which
responsibility has been accepted must require reference to the terms of the AR
agreement, since otherwise there would be no starting point for the analysis. As Mr.
McMeel correctly submitted during closing: “section 39 acts in conjunction with the
contract, the AR agreement, and so what you are accepting responsibility for is what
you are accepting responsibility for under the contract”. There is no indication in the
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wording of section 39, or in the case-law, that indicates that the business for which
responsibility is accepted is to be determined not by reference to the contract, but by
reference to the authorisations granted to the principal which are to be found in the
Financial Services register.

Thus, in Emmanuel v DBS Management PLC [1999] Lloyds Rep P.N. 593, Jonathan
Sumption QC, sitting as a Deputy Judge considered the terms of clause 2.1 of the AR
agreement in that case, pursuant to which the AR was authorised to introduce
applications by clients of the AR “for new contracts for submission to institutions
specified by the associate and approved by the company”. The issue was whether the
principal was liable for advice given to a client by the AR to buy shares in the AR itself
and lend money to the AR. The judge held that the relevant transaction was not within
the scope of that agreement. It was a transaction directly between the AR and the
plaintiffs for investment in the AR, and was therefore not a case in which it could be
alleged that it fell within the scope of that for which the principal had accepted
responsibility for the purposes of section 44 of the 1986 Act (the predecessor of section
39). The importance of considering the terms of the AR agreement in context is also
clear from the judge’s rejection of an argument based upon apparently wide wording of
another clause, 2.3 (4):

“It is envisaged by clause 2.3(4) of the Agency Agreement that ITIP [the AR]
may give investment advice as part of its functions under the Agency
Agreement, but it is plain from the terms of that provision and from its context
that the advice envisaged is advice related to transactions that are within the
scope of clause 2.1 of the Agreement”

Similarly, in Martin v Britannia Life, Jonathan Parker J. considered the scope of clause
2.1 of the applicable AR agreement, and the extent to which the relevant advice fell
within its scope. The judge held that the agent’s authorised activities under the AR
agreement were sufficiently wide to include advice in relation to a mortgage
transaction. As the Claimants recognised in their opening submissions, the application
of section 44 of the 1986 in Martin was analysed as being dependent upon the scope of
the adviser’s actual or ostensible authority.

However, it was also accepted by the defendant in Martin (see paragraph [5.2.10]) that
a number of express limitations on the AR’s authority to bind the principal “take effect
subject to the statutory agency imposed by section 44 (6) of the 1986 Act”. Accordingly,
| agree with the Claimants that liability under section 39 (and its predecessor) cannot
simply be answered by asking whether a particular transaction was within the scope of
the AR’s actual authority. This is also clear from the two subsequent cases, Ovcharenko
and TenetConnect discussed below. As Jackson & Powell state at paragraph 14-017:

First, whatever the position at common law, the principal is responsible for
anything done or omitted to be done by his appointed representative in
carrying out business for which the principal has accepted responsibility “to
the same extent as if he had expressly permitted it”. Thus the principal will be
liable to third parties and accountable to his regulator, for the activities of his
appointed representative, as if the principal had given express permission for
the relevant activities of the appointed representative. In particular, the
principal will be liable to third parties on contracts made by his representative
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without the third party having to prove that the representative was actually (or
ostensibly) authorised by the principal to act.

In Ovcharenko, HHJ Waksman QC considered the scope of Clause 3.2 of the AR
agreement in that case, and went on to hold that the relevant investment advice was
“firmly encompassed by the permitted services in the authorised representative
agreement”: see paragraph [32]. He said that the “business for which responsibility had
been accepted encompasses the services set out in Clause 3 of the authorised
representative agreement”. Thus, section 39 was engaged notwithstanding other
provisions of the AR agreement which imposed obligations or restrictions upon the AR;
specifically, not to offer inducements, and an obligation not to do anything outside
clause 3. The judge considered that these restrictions were matters which applied
between the principal and the AR inter se, and did not affect liability under s.39.

Most recently, in TenetConnect, Ouseley J applied the decisions in both Martin and
Ovcharenko, in circumstances where it was common ground that liability under s.39
“was not to be determined as a matter of the contractual law of agency”: see paragraph
[61]. The basis of the decision in TenetConnect was that the relevant advice on
“unregulated” investments was sufficiently closely linked to the advice on regulated
investments, which the AR was authorised to give. The case therefore again supports
the proposition that in ascertaining the scope of section 39, and the question of the
business for which the principal has accepted responsibility, it is relevant to consider
the terms of agreement between the principal and the AR. It is implicit in the decision
that if the advice on the unregulated investments had not been sufficiently closely linked
to advice which the AR was authorised to give, then there would have been no liability
under section 39.

| also agree with the Claimants that the authorities indicate that it is appropriate to take
a broad approach when seeking to identify the “business for which he has accepted
responsibility”. The fact that there may not be actual authority for a particular
transaction, for example because of breach of an obligation not to offer an inducement
(Ovcharenko), or because there was no authority to advise on a related transaction
(TenetConnect), or because certain duties needed to be fulfilled before a product was
offered, does not mean that the transaction in question falls outside the scope of the
relevant “business” for which responsibility is taken. Equally, the approach must not
be so broad that it becomes divorced from the terms of the very AR agreement relied
upon in support of the case that the principal has accepted responsibility for the business
in question.

In the present case, | agree with Sense that the scheme, and advice in connection with
that scheme, were well beyond the scope of the “business” for which Sense accepted
responsibility pursuant to the AR agreement. It is beyond serious argument that the
activities of MFSS and Mr. Greig in relation to the scheme, both in terms of operating
it and advising upon it, were wholly unauthorised. It is no part of the ordinary business
of a financial adviser to operate a scheme for taking deposits from clients. As the
Claimants’ expert, Mr. Morrey, said: “operating the scheme, so having the monies
under your control, clearly is not the work of a financial adviser”. Mr. Ingram’s
evidence was that he knew that a firm of financial advisers should not be involved with
the scheme, including because the firm was not allowed to handle client money and that
the scheme was business of a kind that a properly regulated firm should not be involved
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with. Mr. Ingram was referring to the express prohibitions in clause 5.3.6 and 5.3.7
against MFSS accepting or holding or handling client money.

Furthermore, the operation by MFSS of a deposit scheme was clearly illegal, in
contravention of section 19 of the Act. MFSS was accepting deposits within the
meaning of the RAO and FSMA, without being authorised to do so, in breach of that
general prohibition. Sense itself had no authorisation to accept deposits, and (as the
FCA correctly stated in paragraphs 9 — 11 of their petition), the acceptance of deposits
is in any event not “business of a prescribed description” within the meaning of s. 39
of FSMA 2000. The activity of accepting deposits was not therefore something which
Sense could authorise MFSS to do so as to engage s.39.

In these circumstances, and irrespective of the argument on “Company Agency”, it is
impossible to construe any provision of the AR agreement as authorising MFSS to
advise on or arrange investment in what was an illegal scheme and one which involved
MFESS taking and holding client money.

In addition, the Claimants’ case — that Sense did accept “responsibility” for the relevant
business — requires one to ignore the contractual provisions in Clause 3.1 of the AR
Agreement. This makes clear that MFSS’s authority to provide “Designated Investment
Services”, and various other services including “Additional Services”, only related to
products and services “using a Company Agency”. This was an “agency which the
Company [i.e. Sense] maintains or has maintained with an institution”. I agree, for the
reasons given by Sense as summarised above, that this was a very important protection
for Sense in terms of the controls which it put in place. There was clearly no “Company
Agency” that was applicable to the scheme.

Against this background, it would certainly be counter-intuitive if not surprising, even
taking a “broad approach” to section 39, to reach the conclusion that the relevant
business carried on by MFSS — i.e. in accepting deposits and advising clients to make
the deposits — was “business for which he has accepted responsibility” within the
meaning of s 39 (3). Unlike Martin, Ovcharenko and TenetConnect, there is no
provision in the AR agreement which can be identified as providing the foundation for
the argument that responsibility was accepted. Unlike TenetConnect, this is not a case
where the deposits were closely linked to regulated advice. For example, none of the
lead claimants were given advice to sell regulated investments with a view to investing
in the scheme. In all cases, the investments in the scheme were made with savings which
the claimants had available to them.

Indeed, the present case is the converse of cases such as Martin and TenetConnect. In
both of those cases, the claimants were able to identify authorised advice to which the
(allegedly) unauthorised advice was closely connected. In the present case, however,
the situation is the reverse. MFSS was running an unauthorised deposit-taking scheme.
The scheme was, as [ have said, not “business of a prescribed description”. Any advice
that was given in connection therewith was therefore closely connected with
unauthorised activities, and therefore must fall outside the scope of section 39; there
being no basis for saying that it was “business of a prescribed description” for which
Sense had accepted responsibility in writing.

Accordingly, even if the Claimants succeed in their case (considered below) that the
scheme was a CIS as defined by FSMA s.235, | do not consider that it forms part of the
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business for which Sense accepted responsibility under s.39. However, in case that
conclusion is wrong, | turn to consider the arguments in relation to CIS.

H2: Collective Investment Scheme

147.

148.

149.

The statutory context

If the scheme was a CIS, it would be an Unregulated CIS, or “UCIS”. But this
distinction is not material to the issues for resolution and I will simply refer to “CIS”.
The statutory context for the parties’ submissions is as follows.

In order to be a CIS the scheme in question must satisfy the statutory definition given
in section 235 FSMA. This section provides as follows:

“(1) In this Part ‘collective investment scheme’ means any arrangements with
respect to property of any description, including money, the purpose or effect of
which is to enable persons taking part in the arrangements (whether by becoming
owners of the property or any part of it or otherwise) to participate in or receive
profits or income arising from the acquisition, holding, management or disposal of
the property or sums paid out of such profits or income.

(2) The arrangements must be such that the persons who are to participate
(‘participants’) do not have day-to-day control over the management of the
property, whether or not they have the right to be consulted or to give directions.

(3) The arrangements must also have either or both of the following
characteristics:

(@) the contributions of the participants and the profits or income out of
which payments are to be made to them are pooled,;

(b) the property is managed as a whole by or on behalf of the operator of
the scheme ...”

Section 235 was considered by the Supreme Court in FCA v Asset Land [2016] UKSC
17 (“Asset Land”). In Asset Land, Lord Sumption JSC (with whom the remainder of
the Court agreed) explained the approach to be taken when considering whether an
arrangement constitutes a CIS:

[88] I would agree with the submission, which provided the abiding theme of the
Authority’s argument, that it is important when construing a regulatory statute of
this kind not to allow technical distinctions to frustrate the purpose of the
legislation. But the Financial Services and Markets Act 2000 cannot be construed
on the assumption that it was intended to regulate every kind of investment in which
members of the public are liable to have advantage taken of them by an
unscrupulous intermediary. ... In a statute such as the Financial Services and
Markets Act 2000, which deliberately sets out to regulate some forms of investment
but not others, the omission of some transactions from the regulatory net cannot of
itself be regarded as compromising the efficacy of the statutory scheme. ...The
consequences of operating a collective investment scheme without authority are
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sufficiently grave to warrant a cautious approach to the construction of the
extraordinarily vague concepts deployed in section 235. Arden LJ was surely right
in Financial Services Authority v Fradley [2006] 2 BCLC 616, para 32, to say that
the section “must not be interpreted so as to include matters which are not fairly
within it”. It must, moreover, be interpreted in a way that provides intelligible
criteria which can be applied by professional advisers considering schemes in
advance of their being marketed. The Treasury has a wide power under section
235(5) to exempt particular categories of transaction, but criminal liability and the
avoidance of contracts are not results which can properly be made to depend wholly
on the discretion of the Treasury or the enforcement division of the Financial
Conduct Authority.

[89] It follows that any conclusion that [on the question whether a scheme is a CIS]
must be firmly founded on the language and purpose of section 235, without
making arbitrary teleological assumptions.”

In determining whether the scheme was a CIS, the following material propositions
emerge from Asset Land (taken from the judgment of Lord Sumption JSC at paragraph

[91]):

a) “arrangements” should be understood in a “broad and non-technical
sense’’;
b) “arrangements” covers “any understanding shared by the parties about

how the scheme would operate, whether legally binding or not”;

c) “it also includes consequences which necessarily follow from that
understanding or from the commercial context in which it was made”;

d) the definition is “concerned with substance and not with form”.

e) Accordingly, the arrangements are not to be analysed or construed
simply by applying strict contractual construction.

Lord Sumption JSC also explained that: “it is ... important to emphasise that it is
concerned with what the arrangements were and not what was done thereafter”.
However, “what was done thereafter may throw light on what was originally
understood. It may for example serve to show that some record of the understanding
was a sham”. Ultimately “whether the scheme is a collective investment scheme
depends on what was objectively intended at that time and not on what later happened,
if different”.

Two provisions of the Schedule to the Financial Services & Markets Act (Collective
Investment Schemes) Order 2001 were also relevant to the parties’ arguments (SI
2001/1062). This identifies certain arrangements which do not amount to a CIS. The
Claimants placed reliance on paragraph 3:

“Arrangements do not amount to a collective investment scheme
if the whole amount of each participant’s contribution is a
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deposit which is accepted by an authorised person with
permission to carry on an activity of the kind specified by article
5 of the Regulated Activities Order (accepting deposits) or a
person who is an exempt person in relation to such an activity”.

Sense relied upon paragraph 6:

“Arrangements do not amount to a collective investment scheme
if—

@) they are arrangements under which the rights or
interests of participants are rights to or interests in money held
in a common account; and

(b) that money is held in the account on the understanding
that an amount representing the contribution of each participant
is to be applied—

(i)  in making payments to him;
(if) in satisfaction of sums owed by him; or

(iif)  in the acquisition of property for him or the provision
of services to him.”

The Claimants’ submissions

The Claimants’ Statement of Case had originally focused on the question of whether or
not the scheme was to be categorised as a “deposit” or a CIS. If the former, then there
would be no liability under section 39; essentially because it was not necessary to obtain
authorisation to advise on, for example, ordinary bank deposits. If the latter, then there
would be a liability under s. 39. However, and following an amendment to the
Statement of Case at the start of trial, the Claimants made it clear that their case was
more nuanced. The Claimants contended that it was not necessary to draw hard and fast
distinctions between a deposit and a CIS. There may be an overlap between a CIS and
a deposit, and the Claimants contended that the scheme was a CIS and in any event a
deposit. In that connection, the Claimants relied upon paragraph 3 of SI 2001/1062.
This contained a carve-out of deposits provided that they were accepted by a person
with authorisation to accept deposits. This carve-out was necessary because, in view of
the wide words of s.235, otherwise every bank account with mixed contributions, such
as a husband and wife joint account, would arguably be a CIS.

The Claimants submitted that based on the language of s.235, and the decision in Asset
Land, it was clear that the scheme was a CIS. The property which comprises the subject-
matter of a CIS can include money. In this case, the contributions to the scheme were
the scheme property. The requirement that “persons taking part in the arrangements”
should “participate in or receive profits or income arising from the acquisition [etc] of
the property” was satisfied here: the Claimants were informed that they would be
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participating in the scheme and getting the benefit of Mr. Greig’s relationship with RBS
and enhanced returns on their money.

The other requirements of section 235 were also satisfied. The participants did not have
day-to-day control (see section 235 (2)). The participants had surrendered control of
their money and Mr. Greig and/or Midas were in control of that money. The
arrangements had either or both of the characteristics in section 235 (3). Those
contributions were pooled by being mixed in the scheme account: i.e. the account of
Mr. Greig with the name “Midas Financial — Aberdeen”. It was sufficient that pooling
had happened, even if the scheme had not been promoted on the basis that there was to
be pooling. The property was to be managed as a whole by or on behalf of the operator
of the scheme, namely Mr. Greig.

There were obvious regulatory reasons why Ponzi schemes, whether fraudulent,
unauthorised or both, were treated as falling within section 235 of FSMA. This was
illustrated by the decision in O’Neal v Gale [2013] EWCA Civ 1554 where there was
a Ponzi scheme involving “risk free” pooled betting on football matches. The Claimants
also referred to the general discussion of CISs in G Walker and R Purves (eds),
Financial Services Law (4" edn, 2018) paras 22.01, 22.03, 22.13-22.19.

It was no answer that the scheme promised a fixed return, rather than a share in profits
(or losses). A CIS would commonly involve participants taking the risk on the
underlying scheme property, so that they would receive profits or suffer losses
dependent upon the performance of the scheme. But there was nothing in the statutory
language which required that there should be an inherent element of uncertainty. The
fact that this scheme offered a fixed return did not prevent the scheme from being a
CIS.

Mr. McMeel emphasised the breadth and open textured nature of the statutory
definition, and that it was concerned with an attempt to meld together people’s wealth,
people’s assets, with a view to getting a return. He said that all or nearly all Ponzi
schemes are caught by s.235 and that this was a desirable public policy outcome. The
statutory policy was that people who gather in money from multiple participants to
manage it for a scheme should be regulated. People who are planning to be investment
managers should be brought within the regulatory framework.

The Claimants submitted that paragraph 6 of SI 2001/1062 had no application. This
exception was concerned with solicitors’ client accounts and the like. That paragraph
envisaged a trust-based arrangement, like a solicitor’s client account, where all the
client contributions were ring-fenced and subject to a trust between the firm and the
client. Reliance in that connection was placed on G Walker and R Purves (eds),
Financial Services Law (4™ edn, 2018) para 22.44.

Sense’s submissions

Sense submitted that an essential feature of a CIS was absent. The Claimants did not
accept arrangements to “participate in” the “profits or income” produced by the scheme.
The simple reason for this conclusion is that the return was not dependent upon profits
or income being generated. Participation in the scheme is not the same as participation
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in profits or income arising from its subject matter. A CIS has within it an inherent
element of uncertainty and of risk: i.e. the return is dependent upon profits or income
being generated. The scheme in question, and its explanation to the Claimants, had no
such element of risk. It was represented to be a simple deposit in an RBS bank account
that returned a fixed rate of interest, regardless of any external influence or activity.
Without exception, the Claimants said that they understood that the arrangement
presented to them was that they would receive back the sum deposited, together with
the specified interest, on the precise day promised. The sum returnable was not variable
in any way. This was not, therefore, a collective investment in which investors hoped
to receive a return representing a proportionate share of profit or income from
something done with the money they handed over.

Thus, the essential word in section 235 (1) was “participate”. To receive a specified
sum by way of interest is not to “participate in profits or income” from an investment.
The concept of “participation” connotes that a participant understands and agrees that
he will receive his share of “profits or income”, the amount of that share being
necessarily variable.

Sense submitted that it was irrelevant to consider the explanations, which were given
to those depositors who did enquire, as to how RBS could pay those rates of interest. It
was essential not to confuse (i) the arrangements explained to Claimants about the
returns they would receive with (ii) the question of how the returns promised might be
generated, since point (i) is not, according to the arrangements, in any way dependent
on or influenced by point (ii).

Sense also relied upon the exemption in paragraph 6 of SI 2001/1062, and upon the
analysis of Laddie J. in The Russell-Cooke Trust Company v Elliott (unreported 16 July
2001, available on Westlaw 2001 WL 753378). Sense submitted that the money was
here held in a common account on the understanding that it would be returned to each
of them, as individuals, in accordance with the rates and timescales quoted. There was,
therefore (in the words of Laddie J) no “clubbing together to make a common
investment”. In the context of paragraph 6, Sense also relied upon the fact that the
money was not in fact applied in any form of investment, but was simply collected
together in the account and misappropriated by Mr. Greig.

Analysis and conclusions

The starting point is to consider whether there were “arrangements” which fell within
s 235 (1), applying the approach in Asset Land: viz, that “arrangements” is a broad and
untechnical word, comprising any understanding shared between the parties to the
transaction about how the scheme would operate, whether legally binding or not and
viewed at the time when the arrangements were made.

The unusual feature of the present case is that no documentation, such as a brochure,
was produced which explained the nature of the scheme to the participants. The only
documentation with which they were subsequently provided was the letter from MFSS
which confirmed receipt of the funds and undertook to make a fixed payment on a
specific day. This means that the nature of the arrangements is to be ascertained by
considering, principally, the oral evidence as to what the different claimants were told.
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Also relevant is the evidence of those who worked at MFSS as to their understanding
of the scheme, in particular those (such as Mr. Ingram and Mr. Cutler) who introduced
people to it; because their understanding is likely to have been reflected in what clients
were told.

Although the level of detail varied from claimant to claimant, there were in my view a
number of important features of what they were told which applied generally.

First, they were given to understand that there was indeed a scheme in operation, and
that it had a number of participants. Indeed, in most cases the individuals who gave
evidence had known of other people, including family members, who had previously
successfully invested in the scheme.

Secondly, they were given to understand that the money that they gave Mr. Greig or the
other advisers at MFSS — which was given (save for one cash payment by Mr.
Creighton) by way of a cheque — involved money being passed on to the RBS, and that
the money was therefore safe. Copies of some of the cheques written by the Claimants
were in the hearing bundles, and as might be expected these were made payable to
“Midas” or “Midas Financial”, rather than to the RBS.

Thirdly, they were told that by investing their money in this scheme, they would receive
interest payments which were higher than those generally available. Some claimants
received more detailed explanations as to how it was that RBS would be able to pay
(and Midas would be able to pass on) the promised rates: for example because there
would be some form of trading operation, or the provision of bridging loans, or other
profitable activities which would generate monies which could explain the rates being
offered.

The claimants’ evidence included the following:

a. Mr. and Mrs. Ross were introduced to the scheme via their son-in-law: he and
their daughter had already invested money in the scheme, and the money had
successfully been withdrawn. They were told by Mr. Towe of MFSS that the
scheme was run by RBS and that Midas was lending money to RBS, which Mr.
Ross understood as RBS attempting to raise money akin to financing through
bonds.

b. Mr. Lee was told about the scheme by Mr. Towe, who described it as a short
term deposit scheme. He was told that RBS were utilising it as a means of raising
funds for financial bond purposes. He understood this to mean that his money
would be aggregated with the investments of others, and that the money would
be pooled together in the Midas bank account and then sent to RBS. RBS was
therefore raising money for their own purposes and were willing to pay over the
market rate for borrowing money.

c. Mrs. Liddell was told by Mr. Greig that he would put the money into the RBS
where it was guaranteed to be safe because it was a bank; and specifically that
he had a number of clients who deposited money with him in this way and
because he had so many clients he could get special rates of interest.
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d. Mrs. Baylis came into the scheme after her mother, Mrs. Liddell, had made an
investment on her behalf. In due course Mrs Baylis took over the management
of the investment. She was told by David Laing that the scheme was with the
RBS, and that his family were investing in the scheme. She was satisfied with
the name RBS being mentioned, and accepted Mr. Laing’s advice to invest.

e. Mr. Masson was introduced through Mr. Ingram. He was told that the scheme
was protected through the RBS. The money was paid into RBS and invested
from there. He was convinced that the money would go to RBS and that it was
backed by them.

f. Mr. Ansell in his witness statement said that Mr. Greig described a scheme
whereby his money could be invested on favourable terms with the RBS. Mr.
Greig said that he had an arrangement with the RBS and that the money would
be sent to a high interest account which is only open to a select few of its
personal clients.

g. Mr. MacKenzie was aware of the existence of the scheme as a result of hearing
of it from contacts associated with a local business networking group. He knew
from mutual friends and family that Mr. Milne gave speeches at group meetings
about the benefits of the scheme. Specifically, two friends of his who were part
of the business network had invested in the scheme, and had told him of its
benefits. In due course, he met Mr. Milne who described the scheme as being
operated by RBS hedge fund traders, and that this explained why the rates of
return were better than was available on the high street. He explained that he
made out cheques to Midas, who then passed the money on to RBS. He believed
that his money would end up in an account with the RBS; that his deal was with
Midas, that Midas had a deal with RBS, and that this explained how Midas could
pay significant amounts of interest.

h. Mr. Hudson described the meetings of the networking group referred to by Mr.
Mackenzie. At those meetings, Mr. Milne would promote the scheme, perhaps
once a quarter. His pitch was that Midas had special arrangements, and if anyone
knew of somebody with a large lump sum of money, Midas were the people to
come and talk to. Mr. Hudson understood that there was an arrangement with
RBS hedge traders, and that was why they could offer better rates of return.

I. Mr. Lucas’ evidence was that Mr. Greig explained that Midas had access to
deposits with the RBS that were not generally available on the high street, but
that these deposit schemes could be made available to Midas clients who had
significant amounts to invest. Mr. Lucas said that he understood from the
meeting that the money would be pooled with the money of others and placed
in an RBS account.

j.  Mrs. Shepherd agreed that her investment in the product was motivated by the
mention of the Royal Bank of Scotland.
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This evidence gives a sufficient overview of the way in which the arrangements were
explained by Mr. Greig and the other advisers at MFSS. It is also consistent with the
way in which a number of witnesses who worked at MFSS described the arrangements.

) Mrs. Greig agreed that the scheme was simple. Clients deposited money which
was put into the RBS, and they would receive their money back on a particular
day with interest.

i) Mrs. Dowall’s evidence was that she had been told by Mr. Greig that the scheme
was the result of a deal with the RBS whereby the bank gave enhanced interest
rates for money deposited for business loans to their customers.

iii)  Mr. Cutler’s evidence was that there was no glossy brochure, but he was told
that the scheme was operated through RBS. It had been offered to Mr Greig
almost as a special deal. He was privileged to be allowed into this type of
investment. He also described it as “an RBS scheme that was done, similar to
sort of the things nowadays like the lending circle, or whatever they are called;
these peer—to—peer things. That is the way it was explained to me. So I
understood it was the Royal Bank that was ultimately in charge”.

Against this background, | consider that the Claimants summarised the position fairly
in their submission; namely that investors were told that they would be participating in
a scheme and getting the benefit of the relationship of Mr. Greig/ MFSS with RBS and
therefore enhanced returns on their money. Indeed, Mr. Howarth’s summary of what
happened was not dissimilar: as he said in closing “the claimants here gave their money
to Mr. Greig on the understanding that he would put it into a special account to which
he had access, and they would get a very good rate of interest”. In the light of these
facts, | now turn to the question of whether s.235 applies in the circumstances.

The language of s5.235 (1) is very broad indeed. As Lord Sumption said in Asset Land,
para [12], it is a “wholly general description of collective investment schemes which
on its own would cover virtually all cooperative arrangements for deriving profits or
income from assets”. The breadth of the statutory definition is illustrated by the
exemption for joint deposits in paragraph 3 of SI 2001/1062.

| consider that the arrangements as described to the Claimants fall squarely within this
very wide language. They were all given to understand that there was a scheme in
existence in which they had the opportunity to participate. If they gave their money to
Mr. Greig/Midas, they would “participate in or receive profits or income arising from”
the “management” of that property. Section 235 (1) makes clear that the property in
question can be “money”. It can therefore be the very money which the participants
contribute to the scheme.

Sense argued that there was no real “management” of the money, so that the case fell
outside s235 (1). They submitted that simply putting a number of persons’ money into
a bank account is not to manage it. | disagree. Management does not necessarily require
a great deal of hard work. It can simply be receiving money, paying it over to a person
(RBS) with whom there is a close relationship and a special deal enabling high rates of
interest to be earned, and receiving it back and accounting to the investors for the
principal and interest.
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It is true, as Sense pointed out, that the scheme promised a fixed return. It was not
therefore dependent on the actual performance of any investments or other assets which
were acquired or trading using the money. However, there is nothing in s.235 which
imposes a requirement to this effect, or requires an element of “uncertainty’ as to the
returns of the scheme. | agree with the Claimants that a fixed return is compatible with
a CIS as defined in s.235.

Sense’s submissions drew a distinction between participating in the scheme, and
participating in the profits or income arising from its subject matter. |1 do not consider
that it is appropriate to draw this distinction. The relevant arrangement, as understood
at the start, was that participation in the scheme would result in the receipt of profits or
income. The statutory language in s.235 (1), particularly the word “income”, is certainly
wide enough to include the payment of interest. Moreover, Sense’s emphasis on the
word “participate” in this context is not persuasive, since section 235 (1) refers
“participate in Or receive profits or income.”

It is also true, as Sense contended, that the “arrangements” were not sold or promoted
on the basis that the scheme needed to raise some minimum level of funding from
different participants in order to provide the promised returns, or that the returns were
in some way dependent upon the amount of the funding received from different
participants. Again, however, there is nothing in the wide language of s.235 (1) which
requires features of this kind. Many CISs are no doubt promoted on the basis that a
minimum level of overall funding from different participants is required in order to
acquire a particular asset or receive a particular benefit. But this is not an essential
requirement, and there is no reason why one would expect it to be present in all cases
and in particular a case such as the present, where a scheme has been in existence for a
number of years and has apparently been operating very successfully.

As Lord Sumption also stated (para [90]), the breadth of the description in 235 (1) is
narrowed down by (as far as relevant to the present case) subsections (2), (3) and (4).
However, none of these provisions is of any assistance to Sense in the present case. By
giving their money to Mr. Greig on terms that it would be returned to them at a later
date with interest, the Claimants ceased to have day-to-day control over the
management of their money. Therefore, 5.235 (2) does not apply.

S.235 (3) contains two alternatives, either of which is sufficient. Thus, paragraph 235
(3) (b) operates irrespective of whether there is any pooling: see Asset Land at [96].

There is some uncertainty, in my view, as to whether 235 (3) (a) applies. The fact that
the contributions were in fact pooled in the Midas account is not determinative, since
Asset Land requires focus on the arrangements prospectively rather than upon what may
later have happened. Furthermore, section 235 (3) (a) requires pooling of both
contributions and the profits or income. On balance, however, | consider that s235 (2)
(a) is satisfied. Although there was a high level of generality about the arrangements as
explained to the Claimants, the basic idea was that a scheme existed under which
members of the scheme would pay money to Mr. Greig/Midas, and that this would be
given with other scheme monies to the RBS who would then be able to pay substantial
rates of interest back to Mr. Greig to be passed back to members of the scheme. The
participants would have understood, at least if they had thought about it, that when they
wrote cheques payable to “Midas Aberdeen” or “Midas Financial”, or some similar
designation, there were other participants who would be doing exactly the same; that
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the money so gathered would then be paid to RBS under the arrangements which the
investors understood to exist; and in due course payments would be made by RBS and
ultimately to the investors back via the same route. Whilst | was not persuaded that the
word “pooling” was ever used, the arrangements did in my view involving pooling both
of contributions and profits and income.

But even if that conclusion were wrong, | nevertheless consider that this is a case where
5.253 (3) (b) applies. For the purposes of s.235, either Mr. Greig or MFSS (who issued
the receipts for the money and undertook to repay) was the operator of the scheme, and
all the property (i.e. the money) paid into the scheme by the Claimants was to be, and
was in fact, managed by one or other of them. Mr. Cutler, for example, was cross-
examined on the basis that the scheme was being run by Mr. Greig:

Q: But in terms of who was running the scheme, it was Alistair Greig , wasn’t
it?
A: Yes.

| say here that it was either Mr. Greig or MFSS, without expressing a view at this stage
on the question of whether this was Mr. Greig’s scheme or an MFSS scheme. (This is
an issue relevant to vicarious liability, which | address in Section K below). For the
purposes of the application of s.235 it does not matter whether the operator was Mr.
Greig or MFSS.

Accordingly, the scheme in my view falls squarely within the language of s.235 (1)
and is not caught by any of the exceptions. However, the need for a ‘“cautious”
approach, and to avoid interpreting the section so as to include matters which are not
fairly within it, means that it is necessary to stand back from the detailed analysis and
ask whether this scheme can fairly be regarded as being within the section. | see no
reason why not, and every reason why it should be. I do not think that there is any
significant difference between a situation where a person promotes a scheme for
making healthy returns by the operator’s skill in betting on football matches (O 'Neal v
Gale) or, as here, promotes a scheme for making healthy returns by reason of the
operator’s personal relationship with the RBS. In Asset Land, in the context of the
argument about management and control, Lord Sumption explained that s.235 covered
the case where an investor “and other investors surrender control over their property to
the operator of a scheme so that it can either be pooled or managed in common, in return
for a share of the profits generated by the collective fund”. In my view, this is in
substance what happened here; with investors being made aware of a scheme, operated
by Mr. Greig or MFSS, under which money could be gathered in and given to the RBS,
thereby enabling high fixed rates of return to be paid.

This leads to the final question, namely whether the arrangements fall within paragraph
6 of SI 2001/1062. This provision has been considered in a number of authorities, and
in particular the decision of Laddie J. in The Russell-Cooke Trust Company v Elliott.
Walker & Purves summarise the law as follows at paragraph 22.44:

“The use of the singular ‘him’ is clearly significant and Hamblen J summarised
the exemption in Andrew Brown v Innovatorone Plc by saying that it applies
where ‘money in the account is held on the understanding that an amount
representing the contribution of each participant is to be applied only for the
benefit of that participant, as opposed to being applied for the collective benefit
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of more than one participant’. He gave the example of a solicitor’s client
account. In Financial Services Authority v Fradley, the money was applied in
placing bets for participants and it was held that this did not fall within any of

the three ‘uses’ set out above”

The reference to Fradley in that passage is to the first instance decision of John Martin
QC, sitting as Deputy Judge [2004] EWHC 3008, where he held that a bet was neither
‘property’ nor a provision of ‘services’ within (iii). This aspect of his decision was not
challenged on appeal. The relevant part of his judgment, which also cites Laddie J’s

judgment in Russell Cooke, is as follows:

[30] Mr Fradley's contention was that the scheme came within this provision

because under the scheme terms the participators' interests were solely in
relation to the communal account, and money from that account could be

applied only in placing bets, in paying the scheme operator's fees and charges,
and in repaying money to the participators. | do not accept this contention, for

two reasons.

First, subparagraph (b) identifies exclusively the purposes for which the

contributions may be applied: if they may be applied for any other purpose the

exception does not apply. In the present case, money in the account may be

applied in placing bets; and that does not seem to me to fall within any of the
three categories of payment in subparagraph (b) . It is self-evidently not within
category (i); and it is not within category (ii), since the bet is not in discharge
of any pre-existing obligation. That leaves category (iii); and it is not within
that category because a bet is not property ... nor a provision of services to the

participant.

In The Russell-Cooke Trust Company v Elliott and others, Laddie J. described the

provision in the Financial Services Act, equivalent to paragraph 6, as follows:

[34] ... What paragraph 35(d) is directed to is excluding from the regulatory

regime which applies to CISs the funds which exist in nearly all solicitors'

clients’ accounts and are waiting there to be used exclusively for each client in

relation to his instructions. For example, solicitors having a conveyancing
practice normally hold in clients' account on a temporary basis sums from
different clients for purchase of homes for each of them. This paragraph is

designed to ensure that such temporary co-residence does not fall within the
CIS provisions. To achieve this the paragraph provides that the money is held

in the account:

“... on the understanding that an amount representing the contribution

of each participant is to be applied in making payments to him or in

satisfaction of sums owed by him or in the acquisition of property for

him or the provision of services for him”.

[35] All the work in this provision is done by the words “to him”, “by him”
and “for him”. In this legislation the distinction between the singular and the

plural is important. A distinction must be drawn between sums held in a
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common account to be used for making payments on behalf of “them” — that
IS to say, all the persons whose money is in the account — and sums held for
making payments on behalf of “him”, that is to say the individual. In the
former case, the account is common both as to what it contains and as to what
it will be used for. In the latter, it is only common in the first sense. The co-
residence in the account of sums from different individuals may be an
administrative convenience, but it does not mean that those individuals are
clubbing together to make a common investment. It is only common
investments with which the statutory provisions are concerned.”

It is easy enough to apply paragraph 6 to the ordinary situation of a solicitor’s client
account, where money will be paid by an individual to a solicitor for example for the
purchase of a house and also to cover the solicitor’s fees. The monies to be disbursed
by the solicitor to the vendor of the house will be applied “in the acquisition of property
for him” and will therefore come within (iii). The monies disbursed for past solicitor
fees will be “in satisfaction of sums owed by him” (within (ii)), and the money on
account for future fees will be “the provision of services to him” (iii). Equally, the
understanding that the money will be returned, if the transaction falls through, or if
there is a balance remaining, will come within (1): “in making payments to him”.

I do not think that the facts relating to the payment of the monies by the Claimants to
Mr. Greig can be brought within paragraph 6. There is no analogy between the payment
of monies by the Claimants to the “Midas Financial” account and monies paid into a
solicitor’s client account. The monies were given to Mr. Greig or his colleagues on the
basis he was operating a scheme whereby various participants would give money to
him, and this money would find its way to the RBS, and RBS in due course would repay
the money together with enhanced rates of interest. 1 do not think that there was
anything in this arrangement which brings the case within paragraph 6 (b) (i) — (iii).

As Mr. Martin QC correctly stated in Fradley, sub-paragraph (b) identifies exclusively
the purposes for which the contributions may be applied: if they may be applied for any
other purpose the exception does not apply. It seemed to me sub-paragraph (b) could
only apply if the case could be brought within (iii). But it was not clear to me how it
could be said that the contribution of each participant was to be applied “in the
acquisition of property for him or the provision of services to him”. The arrangements
did not seem to me to involve either the acquisition of property or the provision of
services. But in any event there was nothing in the arrangements which had the
individual quality (“to him”) required by paragraph 6 (b) (ii1). It seems to me that the
arrangement was that Mr. Greig was collecting money on behalf of all the participants
in the scheme, and this money was to be applied for making payments to RBS on behalf
of “them”. The account was therefore, to use the words of Laddie J., “common both as
to what it contains and as to what it will be used for”.

Further, the fact that the money was misappropriated by Mr. Greig after being collected
together is not relevant to the application of paragraph 6, which is concerned with
establishing the “understanding” as to how the amounts representing the contributions
of participants are to be applied.
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Accordingly, if (contrary to my conclusion on the threshold issue) | had concluded that
section 39 had any application in the present case, | would have concluded that the
scheme was a CIS, and that paragraph 6 of SI 2001/1062 does not apply.

I: Actual and apparent authority

193.

194.

The Claimants’ submissions

The Claimants contended that there was a route to liability based upon actual authority
or apparent authority. To a very large extent, these arguments (which were themselves
interrelated) were related to the Claimants’ case based on 5.39 FSMA. They were
deployed in order to meet the possibility that the court might conclude that the scheme
was not a CIS and was simply the activity of accepting deposits. If the court were to
draw that conclusion, then the Claimants nevertheless contended that advice given in
connection with the scheme would fall within the actual authority of MFSS under the
ARA, and therefore within the scope of s.39. Mr. McMeel therefore submitted in
closing that if the scheme was not a CIS, then advising on deposits fell within the
statutory contract for which Sense accepted responsibility, and in any event common
law actual authority.

As far as concerns general principles, the Claimants relied upon Jackson & Powell on
Professional Liability 8" edition, paragraph [15-027] where the authors state:

An agent has implied authority to do whatever is necessary for,
or ordinarily incidental to, the effective execution of his express
authority in the usual way. This has two consequences. First,
while the terms of an appointed representative’s express
authority might be limited to providing investment advice to
customers in relation to particular products of his principal,
conduct that is incidental to the provision of that advice (such as
soliciting the customers, identifying the financial and personal
circumstances of the particular customer, assisting in any
application that the customer might choose to make) will still fall
within the actual authority of that representative. Hence
in Martin v Britannia Life Ltd, the representative was authorised
only to give advice in relation to “investments” issued by the
defendant. However, he also gave mortgage advice (a mortgage
of real property (then) not being an “investment”). It was held
that he had actual authority to give such advice since the advice
was inherently bound up with and incidental to the advice given
by him in relation to the other investments. Secondly,
irrespective of whether or not the agent has actual authority to
act on the principal’s behalf in the relevant way, a principal will
be bound by such acts of an agent if the agent has ostensible or
apparent authority to act in that way. Thus, if a firm has
knowingly or even unwittingly led a customer to believe that an
appointed representative or other agent is authorised to conduct
business on its behalf of a type that he is not in fact authorised to



MR JUSTICE JACOBS Anderson v SENSE CL-2015-000733

Approved Judgment

195.

196.

197.

198.

199.

conduct, the firm will be bound by the acts and omissions of the
agent and will be liable for his defaults.

As far as actual authority was concerned, the Claimants relied upon the authority
conferred under the AR Agreement to provide “Additional Services”, namely:
“providing or offering or agreeing to provide, a service of a kind that is often provided
by an independent financial adviser”. The Claimants contended that although advising
upon or arranging deposits (such as ordinary deposits at high street banks or cash ISAS)
are not regulated activities under s.19 and 22 of FSMA and the RAO, so that any person
can do it, nevertheless this was something that independent financial advisers (“IFAs”)
may commonly do; for example, advising the recipient of a substantial sum by way of
inheritance to put a percentage away in an easily accessible form. Traditionally, IFAs
may not have been attracted to giving advice on such deposits; because it has not been
remunerated by much, if any, commission. However, the ARA should be read as
permitting and authorising advice on such non-investment savings products, either
because it was an “Additional Service” under the ARA, or because of actual authority
at common law, or both.

As far as apparent authority was concerned, the Claimants contended that advising on
savings or other deposit schemes was integral, additional or ancillary to their role as
IFAs, even though no authorisation or exemption was required under FSMA to carry
out these activities. The principal focus of the case on apparent authority was the
representation which MFSS had made as to their status on the stationery which had
been approved by Sense:

Midas Financial Services (Scotland) Ltd. is an appointed
representative of Sense Network Limited, which is authorised
and regulated by the Financial Services Authority.

The Claimants recognised that this form of “status disclosure” is a regulatory
requirement, and is therefore compulsory. Nevertheless, they argued that it had long
been recognised that the aura of authority or “badge of respectability” conferred upon
both a directly authorised firm, or upon an AR, by the compulsory status disclosure,
and by the use of stationery and business cards, is relevant to the apparent authority of
individual advisers, and will induce trust and reliance in prospective customers.

In addition to the status disclosure at the foot of the letters sent to the Claimants
confirming their deposits (both when initially made, and when rolled over), the
Claimants contended that MFSS’s advisers would have been trained to carry out status
disclosure at meetings with prospective clients, and that the court should conclude that
such disclosure was also made to those claimants who engaged in both regulated
business (such as mortgage and pensions) and the scheme. The court should also infer
that such disclosure took place to those other claimants who simply participated in the
scheme.

Against this background, the Claimants relied upon what they described as the “leading
case” of Martin v Britannia Life Ltd. in support of the argument that MFSS and its
advisers had apparent authority to advise upon the scheme. Particular reliance was
placed upon the passage at page 428 of the judgment where Jonathan Parker J. relied
upon the business card, approved by the principal, and presented by the representative
to the client. The judge held that this card, which described the representative as a
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“financial adviser”, was a representation that he was authorised to give advice in
relation to the “the sale of insurance, including advice concerning associated or
ancillary transactions ... In particular, it represented that Mr. Sherman was authorised
by LAS to advise on the package of transactions which, in the event, he recommended”.
The Claimants contended that business cards were in all likelihood supplied to all
claimants in the present case.

However, the Claimants’ argument on ostensible authority went even further. The
Claimants submitted that the status disclosure at the foot of the letters was sufficient to
found a case of ostensible authority in relation to everything that the adviser did, and
certainly for everything done which would fall within the usual authority of a financial
adviser. Mr. McMeel submitted that every time a network equips an appointed
representative firm with the letterhead and status disclosure, and with business cards,
“it follows that they are the ultimate defendant”.

In addition to the status disclosure on the MFSS stationery, the Claimants referred to a
4 page MFSS brochure which one of the Claimants, Mrs. Baylis, had retained. In
addition to the status disclosure in that letter, the brochure stated that MFSS offered
advice on “the entire range of investments and savings options”. This supported the
case that advice on cash ISAs and other deposits would be within the ostensible and
usual authority of MFSS. In summary, the brochure, the stationery and the business
cards were all part of the overarching status disclosure which gave the badge of
respectability to MFSS.

Although these arguments based on actual or apparent authority were advanced in
conjunction with s.39, and as a further reason why s.39 should apply, they (and
particularly the argument on apparent authority) were also advanced as a route to
liability independent of s.39. The argument in that connection was essentially that
representations made in connection with the scheme were made with the actual or
apparent authority of Sense, and that tortious liability at common law would result.

Sense’s submissions

Sense submitted that advice about/ the operation of the scheme was not authorised
business for the reasons given in responding to the case on s.39 FSMA.

In relation to ostensible authority, Sense submitted that this could only come arise if the
following conditions had been satisfied:

1) Sense had held out MFSS as being authorised to promote the scheme;

i) The Claimants had relied on the principal’s holding out to conclude that they
were dealing with the agent as such;

with consequence that
i) Sense as principal became liable for the acts and omissions of MFSS as its agent.

Sense submitted that neither of these key requirements, leading to that consequence,
had been fulfilled.
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As far as the requirement for a relevant representation was concerned, Sense submitted
that the footer on the notepaper (or equivalent “status disclosure” in any other
documents or meetings) was not a representation of any kind to the effect that MFSS
was running the scheme with the authority of Sense or as the agent of the Defendant.
This wording was simply a mandatory requirement of the regulatory regime.

Thus, every AR in the country carries details of its network firm on the footer of the
notepaper that it uses for authorised business. If that statement amounted to a sufficient
representation to found a case of ostensible authority, it would follow that a client who
received a letter on that letterhead would be able to sue the principal in every case:
including cases where the principal had not given written authority to the AR to conduct
the relevant business. Thus, the consequence would be a liability on the network for
any communication of whatever type made on the notepaper. It would be a very
surprising proposition that the network would be liable for any communication made
on notepaper which had to contain the “status” wording. It would also mean that section
39 would be redundant, because the liability which would attach from the use of the
notepaper would be wider than that imposed by the section (since the limitation that the
principal must have authorised the relevant business would not be in play).

Sense also submitted that the decision in Martin provided no support for the case of
ostensible authority. The key facts, and the representation relied upon, were entirely
different.

As far as reliance was concerned, Sense submitted that the Claimants did not rely on
any representation as to the role of Sense or the authority of MFSS to act for Sense. In
that connection, Sense relied upon a number of matters as supporting the case that there
was no reliance:

i) Each of the Claimants had deposited money in the scheme without a single
document being provided to them in connection with it, before parting with their
money. This was fatal to any argument of ostensible authority based on the
letterhead, because it shows that the Claimants could not have relied on the
terms of the footer.

i) Seven of the Claimants candidly stated that they had never heard of Sense or did
not think to complain to Sense following the collapse of the scheme.

iii)  Other Claimants who asserted some reliance on Sense still did not make a
complaint to Sense following the collapse of the scheme, and this afforded
powerful evidence that they did not rely on any involvement of Sense before
electing to deposit money.

iv) The Claimants generally paid no attention to the wording of the letters. Hence
none of them was able satisfactorily to explain why they did not challenge the
“execution only” wording in the letters in circumstances where most of them
contended that they had received advice. The only part of the letter which was
of any significance to them was the statement as to when and how much they
would be paid.

Sense also submitted that the Claimants had in fact relied upon other matters in deciding
to invest their monies. These were:
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i) Trust reposed by them in the individual adviser by reason of family relationships
or previous dealings;

i) Investment by other family members, or friends, within the scheme;
i) The involvement of RBS within the scheme;
iv) The alleged existence of FSCS compensation;

V) The evidence from some witnesses that in Aberdeenshire business is conducted
on the basis of local connections and trust in those who are “local”.

Analysis and conclusions

In my judgment, the arguments based on actual and ostensible authority, whether
advanced in conjunction with s.39 or as self-standing points, fail.

As far as actual authority is concerned, the argument fails for essentially the same
reasons which led to my conclusion (in the context of s. 39) that the scheme, and advice
in connection with that scheme, were well beyond the scope of the “business” for which
Sense accepted responsibility pursuant to the ARA. There was no relevant “Company
Agency”, and for that reason alone there is nothing in the ARA which conferred any
relevant actual authority on MFSS. Furthermore, as | have already stated, it is
impossible to construe any provision of the AR agreement as authorising MFSS to
advise on or arrange investment in what was an illegal scheme and one which involved
MFSS taking and holding client money. The taking and holding of client money was
directly contrary to the express terms of the ARA.

As far as apparent authority is concerned, it is clear from the decision in Martin (in
particular paragraph 5.3.3) that, in order to establish apparent authority, it is necessary
for the claimants to establish a representation made by Sense, which was intended to be
acted on and which was in fact acted on by the claimants, that MFSS was authorised by
Sense to give advice in connection with the scheme.

In the present case, the MFSS was promoting a scheme which it was itself operating.
The evidence in the case (to which | have already referred) clearly demonstrated, for
obvious reasons, that the usual activity of a financial adviser does not include running
a deposit scheme. It logically follows, in my view, that the usual activity of a financial
adviser does not extend to advising on such a deposit scheme. There was in my
judgment no representation made by Sense that can be spelt out of the MFSS stationery,
or any of the other matters relied upon by the Claimants, that MFSS had any authority
to take deposits, or to give advice to clients in connection with the deposit-taking
scheme that they were running. Indeed, four of the Lead Claimants who maintained a
case of reliance (Mrs. Baylis, Mr. Mackenzie, Mrs. Shepherd and Mr. Lucas) dealt with
MFSS in relation to regulated products, and were therefore aware of or signed
documentation which expressly provided that MFSS could not handle client money or
accept cheques made out to MFSS. In my view this in itself is fatal to any case of
ostensible authority in relation to such claimants.
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There is therefore no foundation for any case of ostensible authority, which depends
upon a relevant representation being made by the principal.

It may possibly be the case that an IFA would have apparent authority to give advice in
relation to the making of deposits at High Street banks, or as to the benefits of taking a
cash ISA. The evidence indicated that this was not something that IFAs typically did,
not least because: (i) information as to savings rates is widely available in, for example,
the national press, and (ii) no commissions are paid by High Street banks to IFAs for
arranging deposits or cash ISAs, and therefore it is not something that IFAs are
interested in doing. However, the present case did not involve the Claimants making
deposits at High Street banks or taking out cash ISAs, or receiving advice in relation to
such products. None of the Claimants received any documentation from the RBS, or
provided any documentation (e.g. for identification purposes) to RBS, even though
RBS was frequently referred to (as described above) as part of the sales pitch. The only
contractual documentation that any Claimant received was the letter from MFSS itself.
This contained the commitment by MFSS (not the RBS) to pay. The only
documentation which a Claimant provided was a cheque which was payable to “Midas
Financial” (or some similar designation), not to the RBS. This was therefore a case
where it must have been apparent to the Claimants at the time, and not simply with the
benefit of hindsight (as Mr. McMeel sought to suggest in closing), that this was a
deposit-taking scheme which MFSS itself was operating.

I also agree with Sense that there is nothing in the “status” disclosure — i.e. the
compulsory wording relating to the status of MFSS and Sense appearing at the foot of
the stationery and elsewhere — which can be read as containing any relevant
representation as to MFSS’s authority to do what they were doing in this case: i.e.
running the scheme and advising in relation to it. The “status” disclosure did no more
than identify the regulatory status of MFSS and Sense and the relationship between
them. | did not consider that the Claimants had provided any persuasive reason as to
how the statements on which they relied relating to “status disclosure” could lead to the
conclusion that MFSS was authorised to provide advice on the scheme that was being
promoted. In my view, a case of ostensible authority requires much more than an
assertion that Sense conferred a “badge of respectability” on MFSS. As Martin shows,
it requires a representation that there was authority to give advice of the type that was
given. Similarly, the above passage from Jackson & Powell shows that the relevant
question is whether the firm has “knowingly or even unwittingly led a customer to
believe that an appointed representative or other agent is authorised to conduct business
on its behalf of a type that he is not in fact authorised to conduct”.

| also agree with Sense that it would be a very surprising conclusion if the compulsory
status disclosure meant that Sense were liable for, in effect, whatever was then written
on the notepaper by MFSS. This seems contrary to the principles developed in the cases
relating to ostensible authority, such as Martin, which require analysis of the nature of
the representation made. | also agree with Sense that this conclusion would have the
surprising effect of imposing liabilities on Sense which go well beyond the liability
which arises under s. 39; since it would eviscerate the requirement in s.39 that the
principal accepts responsibility for the relevant business.

Nor is there any analogy with the facts or conclusions in Martin. That case was not
concerned with any representation alleged to arise from “status” disclosure. In Martin,
the representation by the principal that the agent was a financial adviser acting for an
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insurance company was regarded as a sufficient representation that the adviser could
advise on matters (the mortgage in that case) which were ancillary to insurance
products. In the present case, there is nothing in the “status disclosure” which contains
any representation that MFSS or its financial advisers could operate or advise in
connection with a deposit scheme that MFSS was running.

Accordingly, the case on apparent authority does not get to the first base of establishing
a relevant representation. This means that it is not necessary to consider in detail the
factual question of whether there was sufficient reliance by the Claimants upon a
relevant representation by Sense. | will, however, state my factual conclusions on this
issue in case | am wrong on the question of whether there was a relevant representation.

There was no dispute that a relevant ingredient of a case based on apparent authority is
reliance on the faith of the representation alleged: see Bowstead and Reynolds on
Agency 21% edition, paragraph [8-010] and [8-024]; Martin paragraph 5.3.3. In Martin,
Jonathan Parker J. held that the relevant representation in that case (namely that the
adviser was authorised to give financial advice concerning a remortgage of the
property) was acted on by the plaintiffs “in that each of them proceeded throughout on
the footing that in giving advice Mr. Sherman was acting in every respect as the agent
of LAS with authority from LAS so to act”.

The issue of reliance in the present case concerns only 6 of the lead Claimants:; Mrs.
Baylis; Mr. MacKenzie; Mr. Lucas; Mrs. Hutchinson; Mr. Rognaldsen; and Ms.
Shepherd. This is because it was accepted by the Claimants, in closing submissions,
that there was insufficient evidence of reliance by the other lead Claimants (Mr. Ross;
Mr. Lee; Mrs. Liddell; Mr. Masson; Mr. Ansell; Mr. Creighton), most of whom
acknowledged that they had not heard of Sense.

The question of reliance must in my view be approached on the basis that, contrary to
the conclusion which | have reached, there was a representation by Sense that MFSS
was authorised by Sense to give advice in connection with the scheme, such
representation being contained in the “status disclosure” set out in the footer to the
confirmation letters which all of the claimants received, or (in the case of Mrs. Baylis)
the 4 page brochure that was received. (None of the Lead Claimants gave any positive
evidence about any status disclosure having been made on other occasions or in any
other documents, or reliance thereon). The question is therefore whether each of the
remaining 6 claimants in fact acted on the faith of a representation to the effect that
MFSS was authorised by Sense to give advice in connection with the scheme. | agree
with the Claimants that if a claimant relies upon a combination of factors, including the
relevant representation, a sufficient case of reliance for the purposes of apparent
authority would be made out. Nevertheless, | was not persuaded that any of the
Claimants relied upon a representation that MFSS was authorised by Sense to give
advice in connection with the scheme.

First, the fact that many of the Lead Claimants acknowledged that they had never heard
of Sense is unsurprising given the way in which the investment in the scheme came
about. This was a scheme which was being operated and advised upon by people in
Aberdeen, and who were working from the office of MFSS which was located there.
The evidence of the Lead Claimants, time and again, referred to the trust that they
placed in the individuals at MFSS with whom they were dealing. In many cases there
was a long-standing business or family relationship between the MFSS advisers and the
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claimants. The Lead Claimants in my view approached the investment on the basis that
they were dealing with the representatives of a local Scottish advisory firm (MFSS),
rather than representatives of Sense.

Secondly, and consistent with the previous point, | agree with Sense that it is significant
that 6 claimants who alleged reliance (as with all the Lead Claimants) gave their money
to MFSS, at the outset, without seeing the footer on the acknowledgment letters. The
acknowledgment letters were only received some time after the money was handed
over. This suggests very strongly that none of these claimants was relying upon any
connection between MFSS and Sense, and indeed that they were willing to advance
monies without knowing about Sense. It is true that these claimants did subsequently
roll-over their deposits, and that by that time they had received the acknowledgment
letters referring to Sense. However, | agree with Sense that the part of the
acknowledgment letters that mattered to these claimants was the part setting out the
amounts to be repaid and dates of repayment, rather than anything that was said in the
footer or elsewhere in the letters. Thus, none of the claimants sought to query the
reference in the confirmation letters to “execution only basis, that is no advice was
given or sought”, notwithstanding that many of them considered that had indeed
received advice.

Indeed, it seems to me that the reality is that this was a scheme which was promoted,
and in which investors invested, as a result of word of mouth rather than documentation:
there was no brochure describing the scheme, no documents given prior to investment,
no documentation referring to the involvement of RBS or the FSCS, which many
investors were told about. Against this background, | was doubtful as to whether any of
the Lead Claimants had really relied upon the status disclosure contained in the footer
to the confirmation letter or elsewhere.

Thirdly, none of these claimants appear to have asked the MFSS financial advisers any
questions about who Sense were, or to explain what was meant by the disclosure in the
footer. Despite the relative ease of doing so, none of the Lead Claimants, apart from
Mr. Rognaldsen, carried out any internet search of Sense in order to find out more about
them. This fact reflects my earlier conclusion that the claimants were dealing with
various individuals who were understood to represent MFSS, a local firm. Personal trust
in the MFSS individuals with whom the claimants were dealing, and in many cases
knowledge that others had benefited from the scheme in the past, provides a ready
explanation as to why they were willing to hand over very significant sums of money,
and to do so without signing or receiving, at least at that time, any documentation; still
less any documentation referring to Sense.

Fourthly, it seemed to me that the evidence of the 6 individuals generally went no
further than an assertion that they drew the conclusion that MFSS was a legitimate firm,
with regulation by the FSA. Similarly, Mr. Rognaldsen’s evidence went no further than
showing that he understood that Sense was a properly regulated firm (which it was).
This seemed to me to fall short of establishing reliance on the representation that was
needed; namely that that MFSS was authorised by Sense to give advice in connection
with the scheme.

Turning to the detail of the evidence given by each of the individual claimants, I do not
consider that any of them demonstrated that they relied upon any relevant
representation by Sense.
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Mrs. Baylis made her decision to invest based upon her trust in Mr. Laing, who was an
old friend both of Mr. and Mrs. Baylis. Mr. Laing was the best friend of her brother at
school. She described a close and trusting relationship between her and her husband
and Mr. Laing. She was one of the claimants who received a terms of business letter in
2009 (in connection with a proposed mortgage) stating: “Midas Financial Solutions
(Scotland) Ltd. is not permitted to handle client money and we cannot accept a cheque
made out to us (unless it is an item for which we have sent you an invoice) or handle
cash”. Her evidence indicated that she did not pay any attention to that statement. | do
not consider that she paid any greater attention either to the wording in the footer of the
confirmation letter, or to the similar wording in the brochure which she skim-read.

Her oral evidence was that the small print at the bottom of the letter shows that “you
have a bit of protection with the Financial Services Authority”. She then explained that
she thought that the protection was from both the FSA and Sense: “It looks like there
are two people that are looking after the place”. This evidence seemed to me to concern
Mrs. Baylis’ understanding of the regulatory system and the protection that it provided,
rather than establishing that Mrs. Baylis relied on a representation that MFSS was
authorised by Sense to give advice in connection with the scheme.

For these reasons, | do not consider that Mrs. Baylis’ evidence established reliance by
her on the representation which needs to be established for the purposes of apparent
authority.

Mpr. MacKenzie’s decision to invest was based upon his long-standing relationship with
Mr. Milne which dated back to Park Row, and the trust that he had in Mr. Milne. Mr.
MacKenzie had bought pensions, insurance, ISAs and other products over the years.
He described a “good and trusting relationship”, and referred to that “trust” at many
stages in his evidence. He was told by Mr. Milne that the scheme was something he
could not afford to miss, and that other professionals had invested. He was not sceptical
about this because, as he explained in his witness statement: “I had a relationship of
trust with Allan”. Mr. MacKenzie had some difficulty explaining why he did not
challenge the “no advice was given or sought” part of the confirmation letter, stating
that he did not take much notice of it “but my confidence came from dealing with my
adviser”.

Mr. MacKenzie did some research into MFSS on the internet. He concluded that
everything seemed normal: “It appeared that Midas were properly regulated by the FCA
under the Sense network umbrella which gave me added peace of mind”. He did no
research into Sense. When he discussed the scheme with Mr. Milne, he did not ask Mr.
Milne any questions about Sense. The questions which he did ask were directed towards
whether the scheme was regulated and whether there was a government guarantee.

In the light of these facts, | was not persuaded that Mr. McKenzie relied upon the
representation that needs to be established. It seems to me that he relied upon the trust
that he placed in Mr. Milne, and his assurances that the scheme was regulated and was
operated by the Royal Bank of Scotland. | accept that, as a result of his internet research,
he was aware that of Sense prior to his investment in the scheme. But his understanding
was simply that an understanding as to regulation, rather than whether MFSS was
authorised by Sense to give advice in connection with the scheme.
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Mr. Lucas was a long-standing client of Mr. Knowles, also dating back to Park Row.
He had a meeting with Mr. Greig at some point between 1 April 2007 and January 2008,
when the scheme was discussed. Mr. Lucas was “reassured by the charismatic
presentation of the scheme by Alastair and by the fact that he was a properly regulated
financial adviser with whom I had established business”. According to Mr. Lucas’
evidence, Sense was briefly referred to at the meeting: Mr. Greig told Mr. Lucas that
Midas was an appointed representative of Sense, and that Sense were also regulated by
the FSA. He was also told that since the money was deposited with the RBS, it would
be covered by the FSCS up to £ 85,000. As a result of these assurances, Mr. Lucas said
that he understood that his money would be protected.

Mr. Lucas was in my view a witness whose evidence was clearly influenced by the
litigation in which he was participating. For example, he was clearly conscious of the
arguments in the case concerning CIS, and was therefore keen to make the point in his
oral evidence that the deposit account arrangement was a “collective investment”.
Similarly, his evidence in relation to the confirmation letter was that the small print on
the bottom “confirmed what I had been told, that it was a regulated investment”. I
thought that this answer, too, was coloured by the arguments that were being advanced
in the case. The footer does not say that the investment was a regulated investment, and
| do not accept that Mr. Lucas drew that conclusion.

I also do not accept Mr. Lucas’ evidence that Sense had been discussed at his initial
meeting with Mr. Greig. In his Statement of Case, Mr. Lucas had said that this meeting
took place in March/April 2007. His witness statement was to the same effect,
identifying the relevant meeting as around April 2007. An email dated 24 April 2007
was referred to as having been sent after the meeting at which Mr. Lucas had been
“reassured by the charismatic presentation of the Scheme by Alistair”. In his evidence
in chief, however, he made corrections to both documents, so as to place the meeting at
some point between April 2007 and January 2008. The significance of this change was
that if the meeting had happened in April 2007, there would have been no discussion of
the relationship between MFSS and Sense, because it had not yet started: MFSS only
became an AR of Sense in September 2007.

As with Mr. MacKenzie, Mr. Lucas had difficulty explaining why he did not challenge
the “no advice was given or sought” part of the confirmation letter. His explanation was
that “it didn’t really concern me, because I was dealing with people I trusted and, as |
say, it was a regulated company”. Nor did Mr. Lucas apparently pay any attention to
the terms of business letters which he was given, which included the statement that
MESS “is not permitted to handle client money ...”

When asked about the footer, Mr. Lucas said that he was “relying on the fact that I'm
dealing with a reliable company in Midas who had been advising me for a number of
months before that, and who I had known — they were the advisers from Park Row who
moved across to Midas | had had colleagues who had done business with them, and
quite happily. So I was assured that it was a reliable firm to do business with.” I consider
that this answer reflected the matters on which Mr. Lucas relied in making his
investment decisions: these were based upon the trust that he placed in MFSS and its
advisers. | was not persuaded that Mr. Lucas paid any attention to the footer of the
confirmation letter. At best, as he said in a subsequent answer, he felt reassured that
“the company itself has the appropriate regulation covering it, and authorisations”. But
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in my view this does not equate to reliance on the representation that needs to be
established.

Mrs. Hutchinson and her husband were introduced to the scheme through a friend (Mr.
Dass) who had invested in the scheme through Mr. Greig, and who had spoken very
highly of it. She accepted that she had never heard of Sense before she deposited her
money. Her evidence was that she was relieved to receive the confirmation letter, and
“picked up that on the bottom left hand corner of this letter, it was stated that Midas
was a representative of the Sense Network and regulated by the Financial Conduct
Authority”. In her oral evidence, however, when asked whether she had seen the
reference to “regulation of Midas by Sense”, she said that she “possibly noticed more
the “Financial Services Authority””. She did not ask any questions about Sense or
conduct any research.

It seemed to me that this evidence was insufficient to establish reliance on the
representation that needed to be established. At most, Mrs. Hutchinson relied upon the
fact that there was regulation by the FCA.

Mr. Rognaldsen was the only individual who appears to have been at all interested in
Sense. He had seen a reference to Sense on a business card of the individual who had
introduced him to the scheme (an old friend called George Simpson), and was told by
Mr. Simpson that MFSS was regulated through the Sense Network. Mr. Rognaldsen
took the trouble to do some internet research, including looking at the Sense website.
He explained in his oral evidence that he was just “making sure that Sense Network
was properly FCA regulated. That’s so far I could go with my knowledge on
regulation”. It seemed to me that this evidence did not establish reliance on the
representation that needed to be established. Indeed, it reinforces my earlier conclusion
that the “status” disclosure did no more than identify the regulatory status of MFSS and
Sense, and the relationship between them.

Mrs. Shepherd was introduced to the scheme through her brother in law, Mr. Alexander,
and her dealings with the scheme involved both Mr. Alexander and Mr. Greig. She had
never heard of Sense before she put the money in. In cross-examination, she accepted
that her motivation for investing was (i) the reference to RBS, and her trust in RBS, and
assurances from Mr. Alexander and Mr. Greig that the scheme was all right because it
was with RBS; and (ii) the trust that she had in her brother in law and Mr. Greig. She
accepted that these were the only two things that made her invest. When it was put to
her that it was “totally irrelevant to you whether Midas or Greig or Alexander had some
connection with any other company”, her answer was “I am not sure”. On the basis of
this evidence | cannot conclude that she relied on the relevant representation.

Breach of Supervisory Duty: attribution of Mr. Ingram’s knowledge

244,

The Claimants’ third route to liability was a case that Sense was in breach of the
supervisory duties in SUP 12 coupled with the attribution to Sense of the knowledge,
conduct and omissions of Mr. Ingram. This case did not therefore allege that the senior
management of Sense (such as Mr. Netting), or indeed any of the managers within
Sense itself, were personally at fault. Rather, the Claimants contended that since Mr.
Ingram knew all about the scheme, and since his knowledge was to be attributed to
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Sense, it necessarily followed that Sense failed in its supervisory duties by failing to
take steps to prevent the scheme being operated. The central issue was whether Mr.
Ingram’s knowledge could be attributed to Sense. If attribution was appropriate, it was
not disputed that the consequence was that there was a breach of the rules in SUP 12,
and that liability under s. 150 and 138D of FSMA would arise. In this section, |
describe: (i) the relevant facts relating to Mr. Ingram’s role and knowledge, and (ii) the
relevant provisions of SUP before turning to the detail of the parties’ argument and my
conclusions.

Mpr. Ingram’s role and knowledge

245.  Mr. Ingram was an employee of MFSS, not Sense. Between 2007 and 2012, he carried
out the role of T&C Supervisor at MFSS. This role was, as described below, defined
for him by Sense. However, he remained an employee of MFSS and he was not
remunerated by Sense for the work that he carried out as T&C Supervisor. Mr. Ingram
also performed some other tasks at MFSS, including doing paraplanning (which
involved giving an IFA assistance on a client file, such as report writing, research and
processing of applications) for two of the advisers. His role as T&C Supervisor
occupied around 2 days per week. It was his role as T&C supervisor which was the
primary focus of his evidence at trial.

246. His responsibilities and key tasks in that role were set out in a document, headed “T&C
Supervisor Job Role” (“the Job Role document’) produced by threesixty for Sense. The
key responsibilities were:

“To undertake coaching, training assessment, monitoring and
supervision of Advisers within the Sense T&C Scheme, and to
liaise with the Business Development Manager (BDM) and
advise of any issues.

Comply with all applicable, FSA rules and requirements,
relevant to the role.

Ensure regulatory standards are maintained within the location
in relationship to all sales made in conjunction with the
Compliance requirements”

Sense’s “BDM” was initially Mr. John Painter.
247. The “Key Tasks” identified in the Job Role document were as follows:

1. Active monitoring of each IFA/Advisers performance,
utilising Key Performance Indicators (KPIs), conducting regular
performance reviews/ 1-1 meetings.

2. Monitoring of an Adviser’s performance via objective
observation of each of the key activities of the Adviser’s role in
line with company procedures. Providing feedback and
identifying and agreeing action plans.
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3. Validates the effectiveness of Adviser learning by
observation.

4. Provides constructive guidance, feedback and coaching to
Advisers ensuring good practice and competent standards.

5. Maintains supervisory records, Training files for each
Adviser. Review and sign-off of the Adviser Record of CPD.

6. Liaison with BDM to ensure appropriate training of Advisers
is implemented.

7. Facilitate the education and development of PAs,
Paraplanners and Researchers.

8. Conduct meetings and presentations on legislative and Sense
policy changes and communicate to all employees and Advisers.

9. Facilitate or conduct training in branch for Advisers and
employees as appropriate.

10. Maintains personal development as a T&C Supervisor.

11. To undertake any other duties commensurate with your
grade, skills and experience.

In his evidence, Mr. Ingram agreed that the “Key Responsibilities” corresponded to his
understanding of his role and that the “Key Tasks” gave a good summary of his role as
T&C Supervisor. That evidence was consistent with the documentation examined
during Mr. Ingram’s evidence and generally during the trial. It is plain from the list of
responsibilities that Mr. Ingram had an important role to carry out as T&C Supervisor.
Sense’s expert, Mr. Percival, rightly described training and competence as being a core
element of compliance.

Mr. Ingram’s role gave him access to the feedback which an adviser had received on a
file review including any “remedial”: i.e. remedial work identified by Sense or
threesixty on Sense’s behalf. It was not Mr. Ingram’s role to say whether or not he
agreed with the conclusions of the file review. Thus, the task of checking compliance
was undertaken by Sense (or threesixty on its behalf) and Mr. Ingram would be the
conduit for what Sense had decided needed to be done. Mr. Ingram’s function was to
assist the adviser in responding to the file review and carrying out the remedial required.
Mr. Ingram would see whether the adviser needed any help, whether he understood it,
whether he needed clarification, and any further relevant discussion.

It was the adviser, rather than Mr. Ingram, that was required to respond to Sense (or
threesixty on Sense’s behalf) following the review, and Sense would then look at that
response, check the response against any supporting documents that had been supplied,
and then provide feedback to the adviser as to whether or not the remedial had been
carried out in a satisfactory manner. Mr. Ingram would see the results of this, and his
coaching role would involve discussing with the adviser whether there was anything
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that he could learn from the process, with a view to trying to make sure that it did not
happen on future files.

In order to fulfil these tasks, Mr. Ingram would carry out one on one meetings (referred
to as “1 to 1s” or “1-1s”) with MFSS’s advisers. These meetings were held on a regular
basis, the frequency depending upon a rating (Red, Amber, Green) decided upon by
Sense. This rating in turn depended upon the outcome of (amongst other things) its case
reviews, reports from Mr. Ingram, and other information available on the 1/0 system.
Mr. Ingram would be told the relevant grading, and would then meet monthly (for those
graded Red), quarterly (Amber) or six-monthly (Green). The discussion at the 1-1
meetings was documented on a standard form and sent back to Sense.

The standard forms used by Sense to document these meetings changed over the years,
but the broad nature of the work can be seen from an early form, headed “Development
Meeting Notes”. This identified in tabular form a number of topics to be addressed,
including “Key Performance Indicators”, “Case Monitoring”, “Continuing Professional
Development” and an “Action Plan”. It was in the context of “Case Monitoring” that
Mr. Ingram would discuss with the advisers any issues resulting from the files which
had been checked by Sense or threesixty on its behalf.

Mr. Ingram would have no general involvement, however, in deciding which files were
to be checked, save that he might suggest to Sense from time to time that a particular
file was worth scrutinising. The 1-1 meeting would also involve discussion of the
adviser’s performance in the context of various “Key Performance Indicators” which
had been selected by Sense. If there had been a complaint by a customer, it was Sense
that was responsible for dealing with it. But the results of any complaint would be fed
back to Mr. Ingram so that he could discuss it in the 1-1s.

Prior to the time when Mr. Owen took over as T&C Supervisor in 2012, it was Mr.
Ingram who was carrying out the 1-1 meetings with the advisers, as well as annual
reviews which were recorded on forms headed “Competent Adviser Sign Off”. The
completed forms were then emailed to Sense: these records of 1-1 meetings and other
supervisory records were a critical source of information to Sense as to what was
happening at MFSS on a face to face level.

As part of his work on development and coaching, Mr. Ingram would seek to ensure
that advisers complied with their “Continuing Professional Development” or “CPD”
requirements, and he would organise events which qualified for CPD points. Mr.
Ingram would himself have development meetings with Sense. He was therefore
himself supervised, as far as his T&C work was concerned, by Mr. Painter and
subsequently Mr. Owen. In 2012, Mr. Ingram ceased to perform the role of T&C
Supervisor, at least as far as the Aberdeen office was concerned. Instead, Mr. Owen —
who worked for Sense in its office in Knutsford, Cheshire — took over. During the
course of 2012, Mr. Owen went to Aberdeen on 10 occasions (nearly every month), and
held various 1-1 review meetings as well as attending training sessions and doing other
work.

An aspect of Mr. Ingram’s coaching role was to sit with an adviser, either with a live
client, or in arole play situation, and make sure that the adviser was doing all the things
that he should have been doing. Mr. Ingram would thereby observe the process and
make sure that the advisers were conducting the process properly. For this purpose,
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Sense provided forms which covered what the adviser should be saying, and Mr. Ingram
would tick the boxes to make sure that the adviser was doing everything which he
should have been doing.

Mr. Ingram was not involved in compliance policy making or high-level decision
making for Sense. He was described by the Claimants as part of a “triumvirate”
comprising Mr. Netting and Mr. Painter (subsequently Mr. Owen). The word
“triumvirate” suggests that Mr. Ingram occupied a position of power in conjunction
with the other two people, but in my view this considerably overstates his role and
position. His work essentially involved the implementation of Sense’s decisions on file
reviews and other policy or decisions taken by Sense, and accordingly was responsive
to what Sense told him to do. It was also supportive of the work carried out by the
advisers at MFSS. The Claimants submitted that he was involved in the operational
dimension of compliance, and this is a fair description. There was, as Mr. Netting said,
reliance by Sense upon Mr. Ingram properly to assist the MFSS advisers to comply with
Sense’s procedures and to inform Sense when that was not the case. Mr. Netting
described him as Sense’s “man on the ground”, and a conduit for communications
regarding file checks, complaints and other matters. Mr Owen described him as a coach
for the advisers, to a certain extent Sense’s ‘man on the ground’, and as a conduit for
communications. In his oral evidence, Mr. Owen described the role of Mr. Ingram, and
other T&C supervisors in the Sense network, as “additional eyes and ears on the
ground”. Mr. Netting accepted that “in some ways” he was Sense’s eyes and ears at
Midas. He said that Mr. Ingram “did obviously point things out to us where he
established concerns or so forth. But he wasn’t our only eyes and ears”.

There were, naturally enough, many things that lay beyond Mr. Ingram’s role, including
the selection of files for review, the performance of file review checks, any decision to
impose sanctions on defaulting advisers, complaints handling and decisions on
complaints, setting key performance indicators, and making the final decision on what
grade (Red Amber or Green) to give an adviser.

The Claimants case was opened on the basis that Sense “left everything up to Mr.
Ingram”. The evidence showed, however, that this was a considerable overstatement.
In very general terms, it could be said (as the Claimants’ submitted) that Mr. Ingram
occupied a role within Sense’s overall compliance architecture. But the nature of that
role and its limits were as described above.

As far as Mr. Ingram’s knowledge of the scheme was concerned, there was no dispute
that Mr. Ingram knew all about the scheme, and indeed introduced some investors to it,
including one of the lead claimants, Mr. Masson. He had known about the scheme since
around 2003/4 when he was at Park Row, and he knew that it had continued after MFSS
had started in business. In his whistleblowing e-mail dated 7 August 2014, he described
the following:

“For the last number of years Alistair Greig has been running an
unauthorised ‘short term deposit’ investment for clients. The
investment is in a Royal Bank of Scotland bank account, clients
simply write a cheque to ‘Midas Aberdeen’ and get a guaranteed
return after a number of months. Letters confirming their
investment and the return they are to expect are sent to clients on
Midas headed paper. Advisers are paid commission for ‘selling’
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this investment. This is not the Midas Financial Solution
(Scotland) Ltd. bank account, but another maintained by Alistair
with a similar name.

The whole investment is overseen by Alistair, but over the last
1-2 years has been administered by Christine Dowall. All letters
are typed on her computer in the Midas office and she keeps a
large lever arch file.

Midas Advisers involved are: Alistair Greig, lan Towe, Allan
Milne, John Cutler, John Ross, David Laing. Ex adviser Kevin
Alexander is also involved. | have until very recently had clients
with some funds in this, but have removed them all ...”

3

Mr. Ingram explained in evidence that his reference to “unauthorised” meant not
authorised by Sense. He was aware that the scheme was not a regulated or approved
product and involved MFSS advisers soliciting and receiving client moneys in breach
of regulatory requirements.

The relevant rules and guidance in SUP 12

SUP 12 has an internal hierarchy of “Rules” and “Guidance” (denoted commonly
adding by “R” after a Rule, and “G” after Guidance). Breach of the statutory rules (but
not guidance) has two consequences: (i) public law consequences, including fines or
public censure under s. 205 and s.206 of FSM; and (ii) the private law consequence of
actionability under s.150 (or s. 138D with effect from 1 April 2013 in respect of FCA
rules).

Accordingly, breach of a rule in the FSA/FCA Handbook creates what the Claimants
described as a “mini-tort”. The origin of what is now s.138D can be seen in the reports
by Professor Gower: essentially it was designed to strengthen consumer protection by
providing a remedy to investors who suffered loss as a result of a breach.

The following rules and guidance were those principally referred to during argument.
Purpose

12.1.2G This chapter gives guidance to a firm, which is
considering appointing an appointed representative, on how the
provisions of section 39 of the Act ... work. For example, it gives
guidance on the conditions that must be satisfied for a person to
be appointed as an appointed representative. It also gives
guidance to a firm on the implications, for the firm itself, of
appointing an appointed representative.

12.1.3G The chapter also set out the FSA’s rules, and guidance
on those rules, that apply to a firm before it appoints, when it
appoints and when it has appointed an appointed representative.
The main purpose of these rules is to place responsibility on a
firm for seeking to ensure that:



MR JUSTICE JACOBS Anderson v SENSE CL-2015-000733
Approved Judgment

(1) its appointed representatives are fit and proper to deal with
clients in its name; and

(2) clients dealing with its appointed representatives are afforded
the same level of protection as if they had dealt with the firm
itself.

Appointment of an appointed representative (other than an introducer
appointed representative

12.4.2R Before a firm appoints as an appointed representative
(other than an introducer appointed representative) and on a
continuing basis, it must establish on reasonable grounds that

(2) the person
(@) is solvent;

(b) is otherwise suitable to act for the firm in that capacity

(3) the firm [i.e. the appointing firm] has adequate

(a) controls over the person’s regulated activities for which the
firm has responsibility; and

(b) resources to monitor and enforce compliance by the person
with the relevant requirements applying to the regulated
activities for which the firm is responsible and with which the
person is required to comply under its contract with the firm.

(4) the firm is ready and organised to comply with the other
applicable requirements contained or referred to in this chapter

Suitability etc. of appointed representatives

12.6.1R If at any time a firm has reasonable grounds to believe
that the conditions in SUP 12.4.2R, SUP 12.4.6R or SUP
12.4.8AR (as applicable) are not satisfied, or are likely not to be
satisfied in relation to any of its appointed representatives, the
firm must

(1) take immediate steps to rectify the matter; or
(2) terminate its contract with the appointed representative
Appointed representatives not to hold client money

12.6.5R
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(1) A firm must not permit an appointed representative to hold
client money unless the firm is an insurance intermediary ...

(2) The firm must take reasonable steps to ensure that if client
money is received by the appointed representative, it is paid into
a client bank account of the firm or forwarded to the firm ...

Regulated activities and investment services outside the
scope of appointment

12.6.5R A firm must take reasonable steps to ensure that each of
its appointed representatives

(1) does not carry on regulated activities in breach of the general
prohibition in section 19 of the Act and

(2) carries on the regulated activities for which the firm has
accepted responsibility in a way which is, and is held out as
being, clearly distinct from the appointed representative’s other
business.

Senior management responsibility for  appointed
representatives

12.6.7 The senior management of a firm should be aware that the
activities of appointed representatives are an integral part of the
business that they manage. The responsibility for the control and
monitoring of the activities of appointed representatives rests
with the senior management of the firm.

Obligations of firms under the training and competence rules

12.6.11G A firm should take reasonable care to ensure that

(2) its appointed representative has adequate arrangements in
respect of training and competence, which meet the requirements
inT/C

Compliance by an appointed representative with the
contract

12.6.11AR A firm must take reasonable steps to establish and
maintain effective systems and controls for ensuring that each of
its appointed representatives complies with those terms of its
contract which are imposed under the requirements contained or
referred to in SUP 12.5.
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The Claimants’ submissions

Relying upon Bilta (UK) Ltd v Nazir [2015] UKSC 23, and its endorsement of the
judgment of Lord Hoffmann in Meridian Global Funds Management Asia Ltd v
Securities Commission [1995] 2 AC 500, the Claimants contended that the rules of
attribution needed to reflect the context and purpose of the rule for which they are
required. Those cases also showed that the question of attribution does not depend upon
the seniority or otherwise of the individuals involved, but upon the function that they
are discharging.

The relevant rule in the present case is the statutory set of rules contained in SUP 12,
to be viewed in the context of FSMA s.138D which gives a cause of action to a private
person who suffers loss as a result of the contravention.

Particular reliance was placed upon SUP 12.4.2R., and in particular 12.4.2R (3). The
Claimants argued that there was a continuing obligation upon Sense to establish upon
reasonable grounds that Sense had adequate “resources to monitor and enhance
compliance by the person with the relevant requirements applying to the regulated
activities” for which Sense was responsible and with which MFSS was required to
comply under the contract with Sense. Mr. Ingram was a key part of the resources which
were used to monitor and compliance, and therefore it was appropriate that his
knowledge should be attributed to Sense for the purpose of deciding whether or not
Sense had fulfilled its supervisory duties properly.

The Claimants submitted that Mr. Ingram was an integral part of the compliance
operation, and that his knowledge — like the other members of the supervision and
compliance team (Mr. Netting, Mr. Owen and threesixty) — must be attributed to Sense.
Mr. Ingram was an essential component of T&C, which sits at the heart of the
compliance function. He was the only member of the compliance team to have a near
daily presence at MFSS. For most practical purposes he was the only field-based
supervisor and he carried out the preponderant part of the face-to-face supervision of
Midas. If Sense had not used him to undertake the myriad tasks, then it would either
have had to do them itself or Sense would have failed to commit sufficient resources in
breach of SUP 12.4.2. If the function had been carried out by a Sense in-house T&C
supervisor, then it would be unarguable to suggest that the supervisor’s knowledge
should not be attributed to Sense. As it is, Sense decided to use Mr. Ingram as a
“member supervisor”: he was therefore part of the resources committed to the
supervision of MFSS. When discharging the T&C Supervisor function, Mr. Ingram was
no different to Mr. Netting, Mr. Painter or Mr. Owen when (for example when Mr.
Owen took over from Mr. Ingram in 2012) they undertook that role.

The Claimants also relied in that context, and generally, upon the Guidance in SUP
12.1.3G (2). This showed that there should not be a “two tier” system for directly
regulated advisers and indirectly regulated advisers. Thus, the knowledge of the person
carrying out the T&C supervision should be attributed to Sense whether or not that
person was employed by Sense itself or by its AR.

Whilst maintaining that the seniority of Mr. Ingram was not the key question for
attribution purposes, the Claimants contended that Mr. Ingram’s role was not a “lowly”
one. He was the person occupying the only day-to-day role in terms of face-to-face
supervision of an indirectly regulated firm. If Mr. Ingram had been taken away, Sense
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would have been in breach of its duty to allocate resources to monitor what was
happening at MFSS.

The Claimants also relied heavily upon the document describing and setting out the
“T&C Supervisor Job Role”. They contended that even without taking into account the
development of the law in Meridian and then Bilta, the nature of Mr. Ingram’s role as
set out in that document would result in attribution of his knowledge to Sense, applying
ordinary agency principles. In that context, they relied upon the third category identified
by Hoffmann LJ in El Ajou v Dollar Land Holdings plc [1994] 2 All ER 685, 703; viz,
where the agent has actual or ostensible authority to receive communications.

The Claimants contended that if his knowledge is to be attributed, then Sense must
necessarily have been in breach of its supervisory duty; since Sense did nothing about
the scheme.

Sense’s submissions

Sense contended that it was only if Sense had really left everything to Mr. Ingram, in
terms of entrusting all its responsibility for supervision of MFSS to him, that Sense
would be fixed with his knowledge. The general principle was that whether the
knowledge of agent A is to be imputed to the principal P depends upon what P has
employed A to do. Knowledge could only be imputed if it came to the agent within the
scope of and for the purposes of his actual duties. Sense referred to Lord Halsbury LC
in Blackburn Low & Co v Vigors (1887) 12 App Cas 531, 537-8 as authority for the
proposition that the attribution of knowledge to the principal depends upon the specific
authority which the agent has received. It is only when the employment of the agent is
such that

“that in respect of the particular matter in question he really does
represent the principal, the formula that the knowledge of the
agent is his knowledge is I think correct, but it is obvious that the
formula can only be applied where the words ‘“agent” and
“principal” are limited in their application. To lay down as an
abstract proposition of law that every agent, no matter how
limited the scope of his agency, would bind a principal even by
his acts is obviously and on the face of it absurd...”

It was therefore vital to recognise the very limited role played by Mr. Ingram. The
evidence showed that he was a very small cog in D’s supervisory machine. He
conducted the T&C role which was essentially supportive rather than investigatory. He
had no powers to take any important decisions or make any assessments. He was not
employed as some kind of “mole” within MFSS on behalf of Sense. Indeed, although
he carried out the particular tasks disclosed by the evidence, it is only by a loose use of
language (as deprecated by Lord Halsbury in the above passages) that he may be
described as an agent at all. It was of course, the case that he was an employee of MFSS
at all material times.

Sense submitted that Mr. Ingram occupied a relatively junior role, relying on the
evidence of their expert (Mr. Percival) that “the T&C role is fairly junior”. It was not
part of Mr. Ingram’s role that he should identify wrongful or unauthorised transactions.
Rather, it was Sense (or threesixty on its behalf) which was carrying out the file reviews,
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and this was the way in which unauthorised transactions were investigated. The
evaluation and assessment of the facts, in particular the question of whether or not the
file reviews showed proper compliance by the advisers, was a matter for Sense, as was
the ultimate decision as to whether an adviser should be rated red, amber or green. All
of that showed that Mr. Ingram’s role was very narrow. It was a means to assist and
improve advisers, and was not part of the oversight and detection of wrongful conduct,
whether that conduct be careless or deliberately wrong. Therefore Mr. Ingram did not
have any sufficiently central or important role in the discharge of supervisory functions
to make it just or appropriate that his knowledge be attributed to Sense.

At one point in its submissions, Sense accepted that there were some matters that could
be attributed to Sense through Mr. Ingram, but there was only a very narrow scope for
attribution. The only example given by Mr. Howarth where attribution might be
possible was if Mr. Ingram had wrongly told Sense that a particular adviser had carried
out his CPD in a particular area in circumstances where he had not done so, and the
lack of CPD then led to negligent advice and a claim against Sense.

At the heart of Sense’s submission was the need to look very closely at what the agent
was there to do. If he has a role confined to a number of matters, and he obtains
knowledge which was not “part and parcel” of those matters, then the knowledge was
not to be attributed. Mr. Ingram only had a supportive role, and this was essentially
responsive to what Sense asked him to do.

Sense also submitted that Mr. Ingram did not fit within any of the three categories of
case which were identified by Hoffmann LJ in El Ajou v Dollar Land Holdings plc
[1994] 2 All ER 685, 702-703. Mr. Howarth also relied upon the passage at 703h-j
where Hoffmann LJ said that information received by an agent otherwise than as an
agent cannot be imputed to the principal “simply on the ground that the agent owed to
his principal a duty to disclose it”.

Sense submitted that there was nothing in the statutory context which required Mr.
Ingram’s knowledge to be attributed to Sense. The case was unlike Meridian, where the
purpose of the statute would be defeated if there had not been attribution. In the present
case, the aims and the policy of FSMA 2000 and the rules made thereunder (in particular
SUP 12) would not be defeated, since Sense itself had a duty to do things properly, and
there was therefore no need to concentrate on the knowledge and role of Mr. Ingram.

In relation to SUP 12.4.2R, upon which the Claimants had heavily relied, Sense
submitted that this was of no assistance, since Mr. Ingram’s role was not properly
described as the monitoring or enforcement of compliance. It was the delivery of T&C.
Sense also emphasised that this rule did not impose an absolute obligation, but was
qualified by “reasonable grounds”

Sense also drew attention to SUP 12.6.7G and SUP 12.6.11G. Sense submitted that
SUP 12.6.7G showed that the responsibility lay with the senior management of the firm,
and therefore the knowledge of individuals such as Mr. Netting or Mr. Owen would be
attributable; but not the knowledge of everyone who had some obligation in relation to
compliance. SUP 12.6.11G showed that the obligation was one of reasonable care only,
and that it was permissible (consistent with the expert evidence) for delivery of T&C
to be carried out by the AR itself, subject to proper oversight by the principal.
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Analysis and conclusions

The most recent authoritative statement of the principles to be applied in relation to
attribution is the judgment of the Supreme Court in Bilta (UK) Ltd v Nazir [2015]
UKSC 23. The judgment of Lords Hodge and Toulson (with whom Lords Neuberger,
Clarke and Carnwath agreed) endorses the well-known analysis of Lord Hoffmann in
Meridian Global Funds Management Asia Ltd v Securities Commission [1995] 2 AC
500. The relevant principles were summarised as follows:

[187] A company can incur direct liability in at least three
circumstances. First, the provisions of company legislation, a
company's constitution (its articles of association, including
provisions of a company's memorandum of association now
deemed to be provisions of its articles by section 28 of the
Companies Act 2006 (“the 2006 Act”)) and the non-statutory
rules of company law provide that certain acts of its board of
directors are treated as the acts of the company...

[188] Secondly, a company can also incur direct liability through
the transactions of agents within the scope of their agency (actual
or apparent). Thus, when an agent commits his or her company
to a contract, the company incurs direct liabilities (and acquires
rights) as a party to the contract under ordinary principles of the
law of agency.

[189] Thirdly, a statute or subordinate legislation or a regulatory
body's code or rules of the common law or equity may impose
liabilities or confer rights on a company. For example, a
company as a legal entity is owed by its directors the general
duties set out in sections 171 to 176 of the Companies Act even
when the controlling director is also the sole shareholder.

[190] In Meridian Global Funds Management Asia Ltd v
Securities Commission [1995] 2 AC 500, Lord Hoffmann (at p
506) pointed out that it is a necessary part of corporate
personality that there should be rules by which acts are attributed
to the company. First, he identified the “primary rules of
attribution” from company law, which is the first of the direct
forms of liability which we describe above. He then referred to
the general principles of agency and vicarious liability which in
most circumstances determine a company's rights and
obligations (p 507B). He recognised that there was a third
category where, exceptionally, a rule of law expressly or
impliedly excludes attribution on the basis of those general
principles. For this third category, which is relevant to the third
form of direct liability (above), he stated: “the court must fashion
a special rule of attribution for the particular substantive rule”.
He described the fashioning of that special rule of attribution in
these terms (p 507E-F):
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“This is always a matter of interpretation: given that it is
intended to apply to a company, how is it intended to apply?
Whose act (or knowledge or state of mind) was for this
purpose intended to count as the act etc. of the company? One
finds the answer to this question by applying the usual canons
of interpretation, taking into account the language of the rule
(if it is a statute) and its content and policy.”

[191] The relevance of the context in which the question is asked
— “Is X's conduct or state of mind to be treated as the conduct or
state of mind of the company for the purpose in hand?” — is not
limited to Lord Hoffmann's third category. The legal context, ie
the nature and subject matter of the relevant rule and duty, is
always relevant to that question. In Bowstead & Reynolds on
Agency (20th ed 2014) Professor Peter Watts and Professor
Francis Reynolds stated (at para 8-213):

“Before imputation occurs there needs to be some purpose for
deeming the principal to know what the agent knows.”

In the 19th ed the learned editors made the same point in the
same paragraph thus:

“The rules of imputation do not exist in a state of nature, such
that some reason must be found to disapply them. Whether
knowledge is imputed in law turns on the question to be
addressed.”

We agree; an analysis of the relevant case law supports that view
in relation to each category of rules of attribution.

283. At paragraph [204] — [205], Lords Hodge and Toulson considered the question of
attribution in the context of a claim by a third party against a company “arising from
the misconduct of a director, employee or agent”:

In the first case, where a third party makes a claim against the
company, the rules of agency will normally suffice to attribute
to the company not only the act of the director or employee but
also his or her state of mind, where relevant. In this context, the
company is like the absent human owner of a business who
leaves it to his managers to run the business, while he spends his
days on the grouse moors (to borrow Staughton LJ's colourful
metaphor in PCW Syndicates v PCW Reinsurers [1996] 1 WLR
1136, 1142). Where the rules of agency do not achieve that
result, but the terms of a statute or contract are construed as
imposing a direct liability which requires such attribution, the
court can invoke the concept of the directing mind and will as a
special rule of attribution. Thus where the company incurs direct
liability as a result of a wrongful act or omission of another (as
in Lennard's Carrying Co Ltd v Asiatic Petroleum Co Ltd and
McNicholas Construction Co Ltd v Customs and Excise Comrs)
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it is deemed a wrongdoer because of those acts or omissions. If
it is only vicariously liable for its employee's tort, it is
responsible for the act of the other without itself being deemed a
wrongdoer and without the employee's state of mind being
attributed to it.

Accordingly, in the light of this most recent authority, there is an initial question is
whether the ordinary rules of agency suffice to attribute to Sense the knowledge of Mr.
Ingram. However, | consider that the Claimants were correct to submit that the present
case falls within what Lords Toulson and Hodge described as the “third category” (see
Bilta paragraph [189]), because one is concerned here with the imposition of liabilities
by a regulatory body in a statutory context. The fashioning of a rule of attribution must
in that context depend upon applying the approach in Meridian quoted in paragraph
[190] of Bilta: i.e. applying the usual canons of interpretation, taking into account the
language of the rule and its content and policy. Indeed, in my judgment, even if one
were to start by trying to apply an agency analysis, it would in any event be necessary
to ask the question identified in paragraph [191] of Bilta, viz: “Is Xs conduct or state of
mind to be treated as the conduct or state of mind of the company for the purpose at
hand”. This leads back to the language of the rule and its content and policy.

| was therefore not persuaded that an ordinary agency analysis, even if Mr. Ingram were
to be regarded as an “agent” of Sense, was of any relevance to the issue that required
resolution. This is not a case where a claim was being made in relation to what Lords
Toulson and Lords Hodge describe in paragraph [188] as a transaction of an agent. The
present argument does not concern, for example, a contract made by Mr. Ingram, or
monies received by him, or a tort committed by him. The issue is whether Sense was in
breach of its supervisory duties under SUP, and in that context whether Mr. Ingram’s
knowledge can be attributed to them.

The Claimants sought to apply (albeit very much as an alternative) an ordinary agency
analysis by submitting that the claim fell within the third category in El Ajou. I was not
persuaded by this argument. The present is not a case which concerns notifications
equivalent to notices to quit, or indeed any kind of notification. As Bowstead and
Reynolds explain in Article 94, the relevant line of authority is concerned with the
formal giving of information, and the agent’s actual or apparent authority to receive it.

Before considering the critical question of whether Mr. Ingram’s knowledge was
intended to count as the knowledge of Sense for the purposes of SUP 12, | make some
additional observations as to the role that Mr. Ingram played in the light of the
arguments advanced by the parties.

First, it is important to recognise that Mr. Ingram was an employee of MFSS, not Sense,
and also to view his role and work in the context of the contractual relationship existing
between Sense and MFSS and the regulatory background. Under the ARA, MFSS
undertook various obligations to act in a manner compliant with the regulatory system
and Sense’s procedures, to train their advisers, and to co-operate with Sense in order
that Sense could seek to ensure that this was being done: see for example Clauses 3.5,
5.10 and 5.23.5 and other clauses set out in Section C above. The responsibility for
acting in a compliant way was a responsibility upon MFSS generally: MFSS undertook
under Clause 3.5 to act in a compliant way and to procure that its staff did so. Mr.
Ingram’s role at MFSS, as set out in the Job Role document, was in my view directed
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towards ensuring that MFSS’s obligations in these respects were being carried out, and
demonstrating to Sense that they were being carried out. But it did not seem to me that,
to use the language of Lord Halsbury in Blackburn Low, it could properly be said that
Mr. Ingram “really does represent the principal” in respect of any particular matter;
save perhaps in relation to being a conduit of communication of Sense’s decisions, for
example in relation to file reviews.

The fact that the Job Role document, defining Mr. Ingram’s role, had been prepared by
Sense — in fact it was or was based on a standard form template of threesixty — does not
alter this conclusion. Sense had regulatory responsibilities, and it is not surprising that
Sense would want to define clearly the responsibilities of the T&C Supervisor within
the supervised firm. Indeed, SUP 12.6.11G provided that a firm [Sense] should take
reasonable care to ensure that the AR had “adequate arrangements in respect of training
and competence, which meet the requirements of T/C”. Ensuring that a T&C Supervisor
had been appointed by the AR went towards the fulfilment of that obligation.

Secondly, as | have already said, Mr. Ingram occupied a role within Sense’s “overall
compliance architecture”. But this is a very general expression, and it seeks to blur the
distinction between those who worked for Sense, and Mr. Ingram who worked for
MFESS, and | do not consider that it materially assists in relation to the question of
attribution.

Thirdly, as to the debate between the parties as to whether Mr. Ingram’s role was “very
limited” or narrow, I agree with the Claimants that this is not an appropriate description:
the Job Role document shows that Mr. Ingram had a broad range of responsibilities.
There was also a debate as to whether or not Mr. Ingram’s job could be described as
“fairly junior” or the like. Mr. Morrey (the Claimants’ expert) disagreed with this
description. Mr. Morrey said, correctly in my view, that whilst Mr. Ingram carried out
some clerical tasks, for example getting approval from Sense for MFSS brochures and
other documentation, he also had a role as nominated supervisor for all the advisers
which put him in a position of significant responsibility. (I note that the role of getting
approval for brochures and the like was a role carried out for MFSS rather than Sense).
He therefore had a mix of responsibilities which did not lend itself easily to a label such
as “fairly junior”, although he clearly was not part of the senior management of MFSS
and (as shown by the fact that one of his other tasks was acting as a paraplanner) his
status was somewhat below that of the advisers at MFSS.

Fourthly, I agree that Mr. Ingram was not employed as a “mole” for Sense within
MFSS. He was an MFSS employee and (as discussed later in this judgment — see
Section L) the expert evidence showed it is not unusual for a principal such as Sense to
give the T&C role to an employee within the AR. Indeed, it seemed to me that this was
a sensible arrangement, since the employee of the AR would be present on the ground
at the ARs premises and would have day-to-day contact with the advisers.

Fifth, given the nature of his responsibilities, | consider that it was part and parcel of
Mr. Ingram’s role to recognise, if he saw it, any failure to comply with compliance
standards which he could observe on the ground at MFSS and to report them to Sense.
Indeed, MFSS had such an obligation under Clause 3.6 of the ARA. Mr. Ingram did
not, however, make any report to Sense about the scheme until August 2014, and MFSS
were clearly in breach of Clause 3.6.
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In that connection, the Claimants relied upon Sense’s evidence that Mr. Ingram was its
“eyes and ears” and “man on the ground”. These phrases clearly lack legal precision
and do not in my view materially assist on the question of attribution. They do, however,
reinforce the conclusion that the recognition and reporting of compliance problems,
should Mr. Ingram become aware of them through his day-to-day work at MFSS, was
part of his role. That conclusion is also reinforced by the fact that part of Mr. Ingram’s
job was to “coach” and assist the advisers so as to ensure that they met compliance
standards. If, therefore, it came to Mr. Ingram’s attention that they were not doing so,
it was his responsibility to point this out to them so that they could improve their
performance in the future. For this purpose | do not consider that it makes any difference
whether the deficiencies in compliance came to Mr. Ingram’s attention via the results
of Sense’s file reviews or because of what Mr. Ingram himself observed on the ground.
Indeed, it would make something of a nonsense of the T&C regime, and turn it into a
tick-box exercise, if Mr. Ingram were to proceed to carry out matters such as coaching,
discussion in 1-1 meetings and organising attendance at CPD events, whilst leaving
uncorrected and unreported significant breaches of compliance of which Mr. Ingram
became aware through his own observations.

Against this background, I turn to consider the language of the relevant rules, its content
and policy. There are a number of features which I consider to be important.

First, | agree with Sense that SUP 12 (as illustrated by SUP 12.6.7G and SUP 12.6.11G)
“throws the spotlight” (as Mr. Howarth described it) onto Sense, rather than the AR, to
do certain things, and to do them properly. They are a set of rules regulating how Sense
conducts its own business, albeit in the context of having accepted responsibility for
certain business to be carried on by another party (the AR). But the rules clearly
distinguish between the principal “firm” and the AR which is being supervised.

This is illustrated by SUP 12.4.2R which places the responsibility on the “firm” to
establish certain matters before it appoints the AR. This aspect of the rule is necessarily
looking at the management of the principal firm, since it is concerned with what
happens prior to appointment. It follows that one is also looking at the management of
the principal firm when considering whether the continuing obligation (“and on a
continuing basis”) is satisfied.

One of those matters (SUP 12.4.2R (3)) is that the firm should establish on reasonable
grounds that it has adequate “controls over the persons’ regulated activities for which
the firm has responsibility”. Again, this draws the distinction between the firm, which
puts the controls in place, and the persons (i.e. the AR) who are subject to the controls.
The ordinary construction of this rule, in my view, is that if proper controls have been
put in place by the firm itself, then there would be no breach of this rule. That
conclusion should apply even if it turned out that (to the knowledge of an individual
with the AR firm itself) the controls were being circumvented.

Similarly, it is the principal firm which must, in certain circumstances, terminate the
relationship with the AR if the firm has reasonable grounds to believe that the
conditions in (e.g.) SUP 12.4.2R are not satisfied. The decision-making in that respect
must be that of the management of the principal firm, rather than that of individuals
within the AR firm. The question of whether the firm had “reasonable grounds to
believe”, and hence whether there was a breach of its regulatory responsibility to
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terminate the relationship, must equally depend upon what the management of the firm,
rather than individuals within the AR, know.

The same approach and distinction is apparent in SUP 12.6.6R. This provides that it is
for Sense to “take reasonable steps” in relation to the conduct of each its appointed
representatives: i.e. reasonable steps to ensure that the AR does not carry on regulated
activities in breach of section 19.

Taken as a whole, these rules are clearly directed at the firm, which must mean those
who form part of the management of Sense (the principal), rather than the employees
or management of the AR. It would therefore be somewhat surprising if there were to
be a breach of these rules by the principal in circumstances simply because of the
knowledge of an individual within the AR firm itself, and notwithstanding the exercise
of reasonable care by the management of the principal firm itself.

Secondly, it is important to note that, as Sense submitted, the rules do not generally
impose absolute obligations on Sense, but instead are concerned with the exercise of
reasonable care. For example, SUP 12.4.2.R, which was the principal rule on which the
Claimants relied, requires Sense to establish certain matters “on reasonable grounds’.
Similarly, SUP 12.6.6R requires Sense to “take reasonable steps” to ensure. On
occasion, the rules do impose what might be regarded as an absolute obligation: for
example SUP 12.6.5R provides that a firm “must not permit” an appointed
representative to hold client money. (It was not suggested that, in the present case,
Sense contravened this rule, because the holding of client money was clearly prohibited
by Sense). But the relevant rules relied upon in the present context impose a standard
of reasonableness. In context, this must mean the reasonableness of the conduct of those
who are managing the principal firm. Again, therefore, it would be surprising if there
were to be a breach of the rules if the managers of the principal firm exercised
reasonable care, but one of the individuals employed by the AR firm did not.

Thirdly, one consequence of a breach of the rules, as the Claimants pointed out, is that
the firm is exposed to fines or public censure. There is therefore a quasi-criminal
element attached to breach. To my mind, this consequence militates against holding the
firm responsible for the conduct of individuals within the AR who form no part of the
management of the principal firm.

Fourthly, I consider that it is of some significance that SUP 12.4.7G, albeit guidance
rather than a rule, says that the responsibility for control and monitoring “rests with the
senior management of the firm”. | accept, as the Claimants submitted, that this is
guidance rather than a rule. However, it seems to me to be a further indication that it is
the knowledge and conduct of the management of the principal firm — rather than an
individual within the supervised firm — that should be relevant for the purposes of
deciding whether or not the requirements of SUP 12 have been breached.

Fifth, I also attach some significance to SUP 12.6.11G, albeit again guidance rather
than a rule, which concerns training and competence rules, and to which I have already
referred. This indicates that it is the appointed representative which must put in place
“adequate arrangements in respect of training and competence, which meet the
requirements in TC”, whereas it is the responsibility of the principal to “take reasonable
care to ensure” that the appointed representative has put these arrangements in place.
The distinction between the supervising “firm” and the AR in that context, and the fact
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that the firm’s responsibility is again an obligation of “reasonable care to ensure”,
suggests that the knowledge of the individual within the AR firm responsible for
training and competence is not the relevant knowledge for the purposes of deciding
whether or not the firm has breached its supervisory duties.

Against this background, | do not consider that it is appropriate or necessary to fashion
a rule of attribution which has the effect of rendering Sense in breach of the rules in
SUP 12 as a consequence not of the conduct of Sense’s management, but because of
the knowledge of an individual employee within the supervised firm. The position
would be different if this were a case where there had been (as the Claimants suggested
in opening) a wholesale delegation of compliance responsibilities to Mr. Ingram. But
this was clearly not the case on the facts. Sense’s own management, through the process
of file reviews and other matters described above, took a hands-on approach to the
discharge of their responsibilities under SUP 12. Mr. Ingram’s work on the ground, as
MFSS’s T&C Supervisor, was largely reactive to the compliance work carried out by
Sense itself, via file reviews and analysis of materials sent to Sense.

It also seems to me to be important, as Sense submitted, that the SUP rules contemplate
that the principal firm will fulfil its responsibilities if it exercises reasonable care. The
effect of attributing Mr. Ingram’s knowledge, in circumstances where there has been
no wholesale delegation to him, would be to negate the firm’s defence that it has
exercised reasonable care. Although great care needs to be exercised in transferring the
reasoning of the courts in one statutory context to another, it seems to me that Tesco
Supermarkets v Nattrass [1972] AC 153 (and discussed at paragraph [192] of Bilta)
shows that this is a very important consideration. The consequence of the Claimants’
argument in the present case is that Sense would (by virtue of the attribution of Mr.
Ingram’s knowledge) be held to be automatically in breach of their supervisory duties
(and exposed to fines and public censure) as a result of matters which were unknown
to any of their senior or other management, and with no practical way of arguing that
reasonable care was exercised.

This point can be tested by consideration of the terms of SUP 12.4.2R, on which the
Claimants’ case was principally based. If the principal firm carries out proper checks
into the matters covered by that rule before appointing the AR, and monitors these
matters properly “on a continuing basis”, then it would appear that no criticisms could
be made; because the firm could rightly say that it had established the relevant matters
“on reasonable grounds”. However, the effect of the attribution rule for which the
Claimants contend is to put the firm automatically into breach simply because of the
knowledge of one of the individuals at the AR firm involved in operational compliance.
Even if that individual could loosely be described as part of the “resources to monitor
and enforce compliance”, it seems to me that there would be no breach of SUP 12.4.2
provided that the firm could demonstrate that it had established “on reasonable
grounds” that the resources that it had put in place were adequate. If the resources put
in place were adequate, and were established on reasonable grounds to be adequate, it
IS a non-sequitur to say that there was a breach by the principal firm simply because
one of those “resources” happened to know something with the principal firm did not.

However, | was in any event unpersuaded that (applying the wording of 12.4.2R) it was
appropriate to regard Mr. Ingram as one of the resources of “the firm” (Sense) for
monitoring and enforcing compliance by MFSS. It seems to me that the human
resources which “the firm” (i.e. Sense) deployed for monitoring and enforcing
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compliance were Mr. Netting, Mr. Painter and Mr. Owen. Mr. Ingram was, as | have
said, an employee of the supervised firm, which had its own compliance obligations,
which Mr. Ingram’s work was designed to assist in fulfilling.

Furthermore, | consider that Sense was correct to submit that that there is nothing in the
statutory context which requires Mr. Ingram’s knowledge to be attributed to Sense, and
that the purpose of the statute (here the relevant SUP rules) would not be defeated if
Mr. Ingram’s knowledge was not attributed. Lords Hodge and Toulson in Bilta (see
paragraph [195]) approved the question posed by Dyson J. in McNicholas Construction
Co Ltd. v Customs and Excise Comrs [2000] STC 553:

“The question in each case is whether attribution is required to
promote the policy of the substantive rule, or (to put it
negatively) whether, if attribution is denied, that policy is
frustrated.”

Similarly, in Meridian, Lord Hoffmann referred to “defeating” the policy of the relevant
statute. In Morris v Bank of India [2005] 2 BCLC 328 at [108], the Court of Appeal
referred to “severely emasculating” the policy of the relevant Act.

It did not seem to me that the non-attribution of the knowledge of a person in Mr.
Ingram’s position would frustrate or defeat or severely emasculate the policy of SUP
12. SUP 12 can work reasonably and satisfactorily by considering whether there were
any supervisory failures on the part of Sense’s management, bearing in mind the
knowledge that they had. Indeed, the Claimants advanced a case in numerous respects
in that regard, and | deal with their arguments, including the expert evidence, in
Sections L and M below. | considered that the case advanced in those respects, for
example insufficient monitoring and failure to react properly to information relating to
the management of the AR, was precisely the type of case which (if established) would
naturally be regarded as a breach of the supervisory obligations. They raised squarely
the question of whether Sense had put in place adequate controls over the regulated
activities of MFSS (see SUP 12.4.2R (3) (a))) and whether reasonable steps were taken
to ensure that MFSS did not carry on regulated activities in breach of the s.19
prohibition (see SUP 12.6.5R (1)). By contrast, if that case is not well-founded, because
Sense took reasonable steps, it would be a strange result to say that it was nevertheless
in breach of its supervisory obligations because of the knowledge of an employee of
MFESS, simply because that employee was involved in certain operational aspects of
compliance.

For these reasons, I do not consider it appropriate to attribute Mr. Ingram’s knowledge
to Sense, and thereby hold that Sense were automatically in breach of their supervisory
responsibilities.

In reaching this conclusion, I acknowledge that SUP 12.1.3G (on which the Claimants
heavily relied) does identify the “main purpose” of the rules as being to “place
responsibility on a firm for seeking to ensure that ... clients dealing with its appointed
representatives are afforded the same level of protection as if they had dealt with the
firm itself”. This is guidance rather than a rule. Again the language is not absolute: the
guidance indicates that the rules are “seeking” to ensure that clients have the same level
of protection. It is no doubt true the case that if Mr. Netting or Mr. Owen had knowledge
of the scheme, and did nothing about it, there would have been a breach of Sense’s
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supervisory duties, and investors would have a remedy against Sense. But | not consider
that SUP 12.1.3G means that the knowledge of Mr. Ingram, or indeed others at MFSS,
should be attributed to Sense so as to ensure that the same remedy exists as it would in
the situation where Mr. Netting had known about the scheme. The premise of SUP
12.1.3G is that if the rules are followed, investors will be protected in the same way as
if they were dealing directly with the firm. No doubt that will usually be the case, since
the exercise of reasonable care will bring about the appropriate protection for investors.
But there may be cases — for example where there is a well-disguised fraud at the AR—
where the reasonable steps required by the rules are not sufficient to protect an investor
from loss. But | do not think that it follows from SUP 12.1.3G that, in the light of this
possibility, it is necessary or appropriate — bearing in mind in the language of the other
rules and guidance to which I have referred — to fashion a rule of attribution that has the
result that the knowledge of an individual within the AR firm, and who formed no part
of the senior management (or even the management) of the principal firm, should be
attributed to the principal firm.

K: Vicarious Liability

314.

315.

316.

The Claimants’ submissions

The Claimants contended that principles of vicarious liability would render Sense liable
for breaches by MFSS’s advisers of their common law duty of care, for example by
giving poor advice in relation to the scheme or misstating that the product was safe and
regulated. The underlying tort was the negligent advice or mis-selling by an adviser,
and Sense would be liable for it applying the principles in the recent authorities. At the
very least, Sense would be vicariously liable for the acts or omissions of Mr. Ingram,
who was under its control and direction.

The Claimants submitted that the modern law of vicarious liability no longer draws a
line between employees and independent contractors. Cox v Ministry of Justice [2016]
UKSC 10, [2016] AC 660 established that the essential factors in a relationship giving
rise to vicarious liability for the acts and omissions of another — even in the absence of
contract of employment - are that: (a) the tort had been committed as a result of activity
being undertaken by the tortfeasor on behalf of the defendant; (b) that activity was
integral to the defendant’s business activities; and (c) the defendant by employing the
tortfeasor to carry out the activity had created the risk of the tort being committed by
the tortfeasor.

In his oral submissions, Mr. McMeel submitted that this is not a case (see Cox para
[29]) where the tortfeasor’s activities are entirely attributable to a recognisably
independent business, namely the business of MFSS. Reliance was placed on Mr.
Ingram’s agency role as training and competence supervisor, and the fact that he was
supervised and to that extent controlled. More generally, the MFSS advisers who were
dealing with clients were integral to Sense’s business. Sense only made money because
advisers meet people face to face and sell them products. That was the business which
Sense had equipped the advisers to go out and do, that they train them to do, and which
they supervise. Sense thus sought to exercise control over the advisers, through both
I/0 and its T&C programme. Sense had created the risk that individual claimants might
be affected by misconduct in their role. So there was vicarious liability for all the
activities of the MFSS advisers. The firms in the Sense network were not entirely
independent businesses. They were interdependent and interconnected. Sense had no
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business without the network firms that belonged to it, and those network firms could
not carry out legitimate business without Sense.

In the alternative if the modern test articulated by the Supreme Court in Cox is not
applicable to cases of agency (see para [15] of the judgment in Cox) or to reliance-based
torts such as negligent mis-statement, nevertheless the Claimants met what they
described as the traditional two-stage test (modified for the non-employment context)
of the tort of negligent misstatement being committed by Midas’s advisers (a) in the
course of their agency for Sense, and (b) within the scope of the apparent authority
conferred upon by Sense: see Armagas Ltd v Mundogas SA [1986] AC 717, 738-39.

Sense’s submissions

Sense drew attention to the Claimants’ pleaded case on vicarious liability in paragraph
28M of the Amended Points of Claim in a section headed “Attribution of Knowledge
of Mr. Ingram”. Sense submitted that the only pleaded case of vicarious liability
concerned Mr. Ingram. This meant that the issue was very narrow, since the only
claimant who was introduced by Mr. Ingram (and to whom Mr. Ingram could arguably
have acted tortiously in breach of his duty of care) was Mr. Masson. However, they also
submitted that the Claimants’ argument on vicarious liability was ill-founded whether
based on Mr. Ingram or otherwise.

Sense submitted that the principles in Cox were not applicable in the present case, which
is concerned with agency. The recent decision in Frederick v Positive Solutions [2018]
EWCA Civ 431, in particular paragraphs [67] and [77], meant that the test to be applied
for reliance-based torts was whether or not the agent had acted within the scope of his
actual or apparent authority.

Even if the Cox principles were to be applied, however, there would be no vicarious
liability. All the advisers (including Mr. Ingram in that capacity) were an integral part
of MFSS, not Sense. None of them had become part of Sense’s business so as to render
them individuals for whose acts and omissions Sense would be vicariously liable. Even
Mr. Ingram carried out a number of other tasks other than the role of T&C Supervisor.
Sense repeated their submission that, even as T&C supervisor Mr. Ingram had a limited
role, and was an employee of MFSS not Sense. He was acting as an integral part of the
business of MFSS, not Sense.

A separate point, on which Sense relied heavily, concerned the fact that the scheme was
Mr. Greig’s scheme, not an MFSS scheme. They relied upon various features of the
evidence, in particular:

1) All those at MFSS who sold the scheme, or who were aware of it, regarded it as
entirely separate from the proper business conducted by MFSS as agent for
Sense. It was a scheme run by Mr. Greig, not MFSS.

i) Thus, there was no semblance of a proper advice process. There was no fact find
and no discussion of suitability. None of the suite of documents which would be
generated by a proper advice process, which was undertaken in the course of
MFSS’s activities as agent, came into existence.
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iii) No documents in connection with the scheme were uploaded to 1/0, despite the
fact that all advisers were aware of the importance attached to uploading of
documents.

Iv) There was an understanding among advisers and administrative staff that the
scheme was not to be revealed to Sense, as demonstrated by the fact that no
documents were uploaded to 1/0 even though the scheme ran for 7 years during
the time when MFSS was an AR of Sense.

V) The documents relating to the scheme were kept in a single “scheme file”; i.e. a
file that contained documents relating to all clients in the scheme.

vi) The monies deposited were not paid into MFSS’s account, but instead into the
Midas Financial Aberdeen account. Payments to investors were made from that
account, not from the MFSS account. Commissions on the deposits within the
scheme were paid from that account as well, rather than from the MFSS account.

vii)  The scheme had started operating in 2002, some 5 years before the AR
Agreement between Sense and MFSS. MFSS itself was not incorporated until
2006, some 4 years after the scheme started.

For all those reasons, the scheme was clearly a matter which was outside the conduct
of business under the ARA. It was business done by Mr. Greig on his own account and
not business done by MFSS. It was an unauthorised scheme which Mr. Greig was
running for his own benefit, and not putting into the system in any way shape or form.

Analysis and conclusions

I agree with Sense that the Claimants’ wider case, which sought to establish vicarious
liability for the torts of all the advisers, was not pleaded. Nevertheless, the Claimants’
written opening for the trial (paragraph 3.101) did advance a case relating to all the
advisers (and in the alternative just Mr. Ingram) and this gave rise to no objection at the
time. It also seems to me that the facts, relied upon in relation to the wider case of
vicarious liability, were thoroughly explored at the trial, and the issue on vicarious
liability is an issue of law arising from those facts. In these circumstances, | consider
that the Claimants ought to be permitted to advance their wider case and | therefore
address its merits below.

I have previously concluded that the advice given in relation to the scheme fell outside
the scope of the actual and apparent authority of MFSS. It is highly arguable that this
means that there is no scope for vicarious liability given that the relevant tortious
conduct relied upon by the claimants comprise reliance-based torts: see the discussion
in Bowstead and Reynolds on Agency, Article 90 and in particular paragraph 8-180.
However, this was the point left open by the Court of Appeal in Frederick (see
paragraphs [67] and [77]), where the court proceeded on the assumption that the
principles set out in Cox are to be applied. I too shall make this assumption in the
Claimants’ favour.

The relevant principle is summarised in paragraph [24] of Cox:
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The result of this approach is that a relationship other than one
of employment is in principle capable of giving rise to vicarious
liability where harm is wrongfully done by an individual who
carries on activities as an integral part of the business activities
carried on by a defendant and for its benefit (rather than his
activities being entirely attributable to the conduct of a
recognisably independent business of his own or of a third party),
and where the commission of the wrongful act is a risk created
by the defendant by assigning those activities to the individual
in question.

326. Lord Reed expanded upon this concept at paragraphs [29] — [30]

[29] It is important, however, to understand that the general
approach which Lord Phillips PSC described is not confined to
some special category of cases, such as the sexual abuse of
children. It is intended to provide a basis for identifying the
circumstances in which vicarious liability may in principle be
imposed outside relationships of employment. By focusing upon
the business activities carried on by the defendant and their
attendant risks, it directs attention to the issues which are likely
to be relevant in the context of modern workplaces, where
workers may in reality be part of the workforce of an
organisation without having a contract of employment with it,
and also reflects prevailing ideas about the responsibility of
businesses for the risks which are created by their activities. It
results in an extension of the scope of vicarious liability beyond
the responsibility of an employer for the acts and omissions of
its employees in the course of their employment, but not to the
extent of imposing such liability where a tortfeasor's activities
are entirely attributable to the conduct of a recognisably
independent business of his own or of a third party. An important
consequence of that extension is to enable the law to maintain
previous levels of protection for the victims of torts,
notwithstanding changes in the legal relationships between
enterprises and members of their workforces which may be
motivated by factors which have nothing to do with the nature of
the enterprises' activities or the attendant risks.

[30] ... The individual for whose conduct it may be vicariously
liable must carry on activities assigned to him by the defendant
as an integral part of its operation and for its benefit. The
defendant must, by assigning those activities to him, have
created a risk of his committing the tort.

327. 1 do not consider that the application of these principles to the facts of the present case
produce the result that Sense is vicariously liable for any torts committed by the MFSS
advisers (including Mr. Ingram) in the course of advising the claimants. Here, MFSS
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was clearly carrying out a recognisably independent business of its own. It had its own
premises in Aberdeen, its own directors, its own administrative staff, and various
advisers that it decided to engage. It filed its own accounts, and (as the evidence in the
case showed) its financial fortunes depended upon the efforts of its employees and in
particular the success of its financial advisers. The clients of MFSS received
documentation, such as Terms of Business and suitability letters, which were on MFSS
paper. The evidence in the case showed that the claimants, correctly, considered
themselves to be clients of MFSS, with many of them accepting that they had not heard
of Sense. The fact that it was an independent business of its own is also illustrated by
the fact that, after incorporation and prior to joining the Sense network, it was not part
of any network but was directly authorised. It is also illustrated by events shortly after
MEFESS did join the Sense network, when Sense learned that MFSS had been approached
by another network, and that Mr. Greig was thinking of transferring MFSS to that
network. The existence of an “Appointed Representative” relationship between Sense
and MFSS, and the fact that certain sums were payable to Sense by MFSS as part of
their contractual agreement, does not mean that MFSS was not a recognisably
independent business.

The test in Cox requires focus on the position of the individual tortfeasors (here the
advisers) for whom it is alleged that there is vicarious liability: see [29]. Here (and
assuming in the Claimants’ favour that the scheme is to be regarded as an MFSS scheme
rather than Mr. Greig’s scheme), the advisers’ activities were in my view entirely
attributable to the recognisably independent business which was carried on by MFSS.
Those advisers worked for MFSS and most if not all of them had joined at a time when
MFSS was directly authorised. They worked from MFSS’s premises in Scotland
(although some of them may have worked primarily from home in Scotland), and were
remunerated by MFSS. They did of course have some contact with Sense, for example
when training events were organised by Sense, or when a Sense representative went to
the Aberdeen office, and during the time when Mr. Owen was responsible for T&C.
But this was by no means on a daily basis or even weekly basis, and they could not be
regarded as part of the “workforce” of Sense.

Furthermore, as shown by paragraph [30] of Cox, it is necessary that the individual for
whose conduct a defendant may be vicariously liable, must “carry on activities assigned
to him by the defendant as an integral part of its operation and for its benefit”. In the
present case, there was no evidence which suggested that Sense assigned activities to
the advisers in a manner which bears comparison with the cases, including the modern
cases such as Cox, in which vicarious liability has been imposed. It is of course true
that, in the highly regulated world of financial services, and in consequence of its
potential liability under s.39 and the supervisory duties imposed under SUP 12, Sense
needed to monitor the way in which the advisers were carrying out their advisory roles.
Sense also had to take steps to ensure that they received appropriate training. But this
seems to me to be a long way from a case where it can be said that activities were
assigned. The advisers, who were engaged by MFSS rather than Sense, essentially
worked as independent financial advisers, seeking to develop their own client base in
order to sell financial products.

In considering the relationship between a principal and an AR firm in the context of
vicarious liability, and in particular the fact that member firms are recognisably
independent businesses, | found useful the evidence of Mr. Percival which | have
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previously described at the start of this judgment: see Section C paragraph [23] above.
A network is a way of facilitating the operation of a number of recognisably
independent businesses. The advisers continue to work for the individual independent
businesses, and do not (at least in the manner contemplated in the case-law on vicarious
liability) become integrated into the business being carried on by the principal. The
relationship is one of principal and agent, with each business being separate albeit
united by the agency relationship which exists.

The second aspect of the test set out in Cox is that the commission of the wrongful act
is a risk created by the defendant by assigning those activities to the individual in
question. Here, as | have said, | do not consider that Sense assigned activities to the
advisers. But in any event it would be a strange conclusion on the facts of the present
case to say that Sense had created the risk of the wrongful act. After all, the relevant
scheme had been operating for many years prior to September 2007, when MFSS
became an AR of Sense. Indeed, it had been operating prior to and from the time when
MFSS had been incorporated, and was directly authorised. It is therefore difficult to see
how it can be said that Sense created the risk. Had MFSS not become part of the Sense
network but remained independent, then the scheme would have continued.

| consider that the above reasons as to why there is no vicarious liability apply to the
advisers generally, and that there is no reason to distinguish Mr. Ingram from the other
advisers. He formally became an adviser in 2010 but had previously acted as a promoter
of the scheme to some individuals, receiving commissions from Mr. Greig. In so far as
Mr. Ingram was formally an adviser after 2010, he is no different from the other
advisers. In so far as he acted informally as an adviser prior to 2010, in connection with
his promotion of the scheme, there is again no reason to distinguish him from the other
advisers.

Additionally, Mr. Ingram’s advisory/promotional activity in relation to the scheme had
nothing whatever to do with his role as T&C supervisor as set out in the Job Role
document. Thus, there would be no vicarious liability flowing from his role as T&C
supervisor because — applying the test in Muhamud v Wm Morrison Supermarkets plc
[2016] UKSC 11 — there was no sufficient connection between that job and any
wrongful conduct in advising investors to make it right, as a matter of social justice, for
Sense to be held liable.

In the light of these conclusions, it is not necessary to address in detail Sense’s other
argument against vicarious liability based upon the proposition that the scheme was Mr.
Greig’s scheme, rather than an MFSS scheme. | was not persuaded by this argument.
Had it been the only argument advanced, | would have rejected it for the following
reasons.

It is true (as Sense submitted) that there was no proper advice process; that documents
were not uploaded to I/O; that it was understood that Sense was not to be told about the
scheme; that the monies were not paid into MFSS’s bank account; and that the scheme
had pre-dated the incorporation of MFSS and the relationship with Sense. | agree that
it was an unauthorised scheme, which Mr. Greig was not putting into the system in any
shape or form. But | do not think that these facts mean that the scheme was a
recognisably independent business of Mr. Greig (as opposed to MFSS), particularly
bearing in mind that the only documentation given to clients relating to the scheme
(following the founding of MFSS), namely the confirmation letters, were written on
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MFSS headed notepaper. Nor was there any suggestion, in the evidence of the
Claimants relating to their conversations about the scheme, that they were told that the
scheme was in any way distinct from the business of MFSS. Nor was | persuaded that,
at the time, advisers and others at MFSS believed that the scheme was distinct from the
business of MFSS, or that this was the reason why the scheme was not disclosed to
Sense. To the extent that witnesses agreed with this proposition in the course of their
cross-examination, | thought that this was something of an ex post facto rationalisation
as to why the existence of the scheme had been kept from Sense. The reason why the
scheme was not disclosed was that it was firmly understood at MFSS that it should not
be disclosed, no doubt because disclosure would incur the wrath of Mr. Greig and would
result in the scheme (which appeared to be generating good returns for clients and
commissions for the advisers) being shut down.

Breach of Supervisory duties — failure to monitor and related arguments

L1: The expert witnesses

336.

337.

338.

The Claimants contended that that Sense was in breach of its supervisory duties because
it failed properly to monitor MFSS. It put in place inadequate controls and checks in
relation to whether MFSS was carrying out unauthorised business. There was therefore
a breach of SUP 12.6.5R which required Sense to “take reasonable steps to ensure that
each of its appointed representatives ... does not carry on regulated activities in breach
of the general prohibition in section 19 of the Act.”

In relation to these issues, the Claimants called Mr. David Morrey as their expert and
Sense called Mr. Rory Percival. Mr. Morrey is a partner in the Financial Services
Regulatory Advisory section of Grant Thornton LLP. He has 27 years experience in
financial services: he originally qualified as an accountant with Ernst and Young, where
he worked in their Financial Services Risk Consulting practice, and then undertook risk
and compliance roles within industry. In his current position, he conducts, as an expert,
Skilled Person Reviews for the Financial Conduct Authority. During the course of his
career, he has never been a compliance officer for a network, although he had an
equivalent role in asset management/ investment business. He has not worked for the
regulator, but did work for 13 years for (what is now) the Aviva group in a variety of
risk management and regulatory roles, culminating in appointment as deputy Chief
Operating Officer in their investment business.

Mr. Percival has worked for 30 years in the financial advice sector, and since November
2016 has run his own training and consultancy firm. He worked for 19 years in financial
advice firms, primarily undertaking compliance, technical support and training roles.
He then worked for the FSA/FCA for ten years specialising exclusively in advisory
firms. This work included extensive supervision of individual firms including all larger
networks and many of the mid-sized networks. This did not, however, include any
supervision of Sense, which was one of the few network firms with which Mr. Percival
did not interact when he was at the regulator including over 20 years in compliance and
regulation. Whilst at the FSA/ FCA between 2006 and 2016, he worked in what was
called “thematic supervision”. This involved focusing on a particular topic of concern:
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his team would visit a number of firms in relation to that topic and assess firms in
relation to it.

Both experts were clearly well qualified to give expert evidence on the issues which
they addressed. I agree with Sense’s submission that Mr. Percival had an impressive
grasp of the subject and had the advantage over Mr. Morrey of having worked as a
compliance officer in a network and for the FCA as a supervisor. Both of Mr. Percival’s
written reports and his oral evidence were thoughtful and carefully considered, and
generally speaking | considered that he was a witness upon whom I could place reliance.

Sense criticised Mr. Morrey’s evidence as being confused, contradictory, partisan and
illogical, submitting that it should be rejected where it conflicted with that of Mr.
Percival. | consider that in some respects there was a lack of consistency in Mr.
Morrey’s evidence. His written reports had in my view a tendency to make very
sweeping criticisms of Sense. But, in many cases, these criticisms fell away either in
the joint report, or as Mr. Morrey’s oral evidence progressed.

For example, in the joint report Mr. Morrey accepted that it was reasonable for Sense
not to have concluded (as a result of various incidents) that there was a culture of
dishonesty at Sense, notwithstanding a number of issues relating to the integrity of the
owners of Midas and their advisers. This contrasted with his written evidence that the
various incidents “suggested a pattern of dishonesty was present within [MFSS]”, and
that “I do not believe a pattern of behaviour of this kind at any AR could have failed to
lead to remedial measures by the Principal”.

Similarly, Mr. Morrey’s first report expressed the view that Sense “conducted its
supervision in a hands-off and detached manner”. This was in my view an extreme
statement. By the time of the joint report, the experts were agreed that Sense’s systems
and controls framework were typical of the market and included the normal range of
control measures. The principal issue between the experts, as articulated in the joint
report, did not involve the sweeping criticism of Sense for conducting supervision in a
hands-off and detached manner, but rather whether Sense had taken steps to identify if
MFSS was undertaking activity for which it was not permitted; and specifically whether
there should have been additional checks beyond review of files uploaded to 1/O and
review of the MFSS bank accounts.

An important area where Sense criticised the consistency of Mr. Morrey concerned the
question of whether Sense did sufficient work to establish whether there were bank
accounts additional to the account which MFSS had identified to Sense, and which
Sense audited. In his first report, Mr. Morrey addressed this in paragraph 2.24 — 2.32,
concluding that

“It is my view that the steps to identify and inspect the bank accounts used by
Midas are broadly in line with what | would expect to see during routine
compliance visits. | have not seen any evidence to indicate to the compliance
auditor that additional bank accounts may exist”.
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As discussed further below, however, Mr. Morrey in the joint report sought to backtrack
from this and similar statements in his first report, albeit at the end of his oral evidence
he ultimately landed at a similar point to the one at which he had started: “I would
accept that doing further work around bank accounts to identify bank accounts is
probably not the most productive means of identifying unauthorised business”.

Despite these matters, I do not accept Sense’s case that I should automatically reject
any evidence given by Mr. Morrey in so far as it differs from that of Mr. Percival. It
was in some ways to Mr. Morrey’s credit that he moved away from certain extreme
positions expressed in his earlier reports, and during the course of his oral evidence he
was willing to accept many of the propositions which were put to him by counsel for
Sense. It did not seem to me that his oral evidence was characteristic of a witness who
had taken on the role of an advocate. Indeed, as a result of his approach, the disputed
issues between the experts seemed to narrow considerably. There nevertheless remain
a number of issues where the experts were in disagreement. Whilst, in view of his
particular experience and greater consistency, | start with a preference for Mr.
Percival’s evidence on these issues, | think that it is important to evaluate the strength
and logical force of the arguments on each side.

L2: Use of an in-house T&C Supervisor

346.

347.

The Claimants’ submissions

As described in Section J above, Mr. Ingram was a “member” T&C Supervisor in that
he was employed by AR itself and worked in their offices. His role could have been
fulfilled by someone within Sense itself, as indeed happened when Mr. Owen took over
in 2012. Both experts stated that in their experience the use of member supervisors is
fairly common, and neither of them considered that the practice was improper or was
to be criticised. Although at one stage Mr. Morrey expressed the view that he had
“serious doubts” as to whether Mr. Ingram had sufficient knowledge and experience to
fulfil the role of T&C Supervisor, this was another example of a situation where Mr.
Morrey modified his views in the joint report. The experts were ultimately agreed that
Mr. Ingram had adequate experience in the role of T&C Supervisor, and in my view
rightly so: Mr. Ingram had fulfilled a similar role at Park Row, Mr. Netting knew his
work, and there was no reason why, if a member supervisor was to used, Mr. Ingram
should not be that person.

Nevertheless, and despite the expert evidence, the Claimants argued that the practice of
using a member supervisor was itself a breach of the SUP rules. They submitted that
the court should grasp the nettle and determine as a matter of law that on the true
construction of the statutory SUP rules the use of member supervisors, or the near
exclusive use of member supervisors for everyday or operational compliance, is not
appropriate. The court should therefore over-ride the lax practice which it appears that
the industry and the regulator is prepared to stomach. Nobody should be placed in the
invidious position of Mr Ingram in this case. They contended that the use of member
supervisors raises profound issues for the modern regulatory state, and if permitted
across different sectors, would endanger life, health and wealth, premised as it is on
irreconcilable conflicts of interest.
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The Claimants therefore contended that Sense’s supervisory team was small and fatally
compromised by Mr. Ingram’s role in it. Mr. Ingram was an employee of, and on the
payroll of Midas, and not Sense, and therefore conflicted. Sense’s supervisory team was
infected by its reliance on him. The Claimants referred to certain differences between
the perception of Mr. Ingram’s role in the witness statements served on behalf of the
Claimants and that in Sense’s witness statements. They suggested that this showed that
the staff at Midas did not have a clear understanding of who was responsible for
compliance.

They also relied upon Mr. Morrey’s written evidence to the effect that it was not
appropriate for Sense to place any significant reliance for compliance on an employee
of the appointed representative whose objectives and remuneration were set exclusively
by MFSS. Mr. Morrey’s written evidence was that it is a fundamental principle of sound
compliance supervision that a principal firm cannot outsource its responsibility for
ensuring compliance. Any scenario where Sense in fact relied on an employee of Midas
to fulfil its compliance obligations was inappropriate whilst that individual remained
remunerated and incentivised by Midas.

The Claimants submitted that as a matter of law the concept of an AR firm being entitled
to carry out supervision itself, or allowed the choice to do it internally or “outsource” it
to the network, was clearly inconsistent with the regulatory scheme.

Sense’s submissions

Sense’s short answer on this point was that the experts were agreed that there is no
difficulty in principle with a T&C supervisor such as Mr. Ingram being an employee of
MFSS provided that he was supervised; and that in the present case he was adequately
supervised.

Analysis and conclusions

As set out above, there was no dispute between the experts on this issue. Mr. Morrey
agreed in cross-examination that the use of a member supervisor was not uncommon.
This would give rise to a risk, particularly if the individual had other roles to fulfill
within that firm, that they would not perform their T&C role effectively. The way to
mitigate that risk was to make sure that there was an effective level of supervision and
monitoring of their performance. Mr. Morrey therefore agreed that there was nothing
wrong with this model in principle, provided that there was a sufficient control in terms
of supervision. Thus, the model did have potential risks or weaknesses, and it was
appropriate to provide some mitigation in respect of them. Similarly, Mr. Percival
considered that the model was FCA compliant, and that it was a question of managing
the risk. When he worked at the FCA, he had seen the use of this model, and it was an
acceptable model.

I consider that this approach (on which both experts were agreed) is sound, and that
there is no basis for me to hold that the use of a member supervisor is automatically a
breach of the SUP 12 rules.

If this model is adopted, there is a separate question as to whether the risk is properly
managed, since it would obviously be necessary to ensure that the member T&C
supervisor was himself adequately supervised. The Claimants did not contend that there
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had been inadequate supervision of Mr. Ingram. But in any event, Mr. Percival was in
my view correct to say that Sense took the appropriate steps to check the
appropriateness of Mr. Ingram for the role, and there was a