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MR DAVID STONE (sitting as a Deputy High Court Judge):  

1. This is the form of order hearing in case number IL-2018-000105 in which I 

gave judgment on 24 February 2021 („the Judgment‟).  In addition to passing 

off, that trial considered whether 20 garments produced by or on behalf of the 

Defendants infringed  unregistered Community design rights (as they then 

were) (UCD) and United Kingdom unregistered design rights (UKUDR) in 20 

garments designed by or on behalf of the Claimants (the Selected Garments).   

2. In the Judgment, I found that seven of the 20 Selected Garments infringed 

both UCD and UKUDR and I found that 13 of the Selected Garments did not.   

3. Mr Aikens, who appeared at the trial and appears before me today on behalf of 

the Defendants, seeks, amongst a range of orders (many of which are already 

agreed), an additional declaration that:  

“The Defendants have not infringed the UKUDR or UCD 

subsisting in each of the designs referred to in the Court‟s judgment 

as C3, C7, C9, C17, C21, C47, C49, C63, C66, C77, C81, C93 and 

C102”.   

4. That order is resisted by Ms Anna Edwards-Stuart and Mr David Ivison, who 

appear on behalf of the First and Second Claimants. The Third Claimant has 

gone into liquidation since the trial, and did not appear before me today. 

5. Declarations of non-infringement are a discretionary remedy, the discretion 

being for the Court to exercise in circumstances where the declaration would 

“serve a useful purpose”.  In his helpful skeleton argument, Mr Aikens 

submits that there are two useful purposes of the declaration sought.  First, he 

says, without such a declaration, the order would give an incomplete picture as 

to what was decided in the Judgment. Second, he submits that its omission 

would give the misleading impression that that issue had not been decided.   

6. I disagree.  There is already in the proposed draft order at paragraph 9 an order 

in the following terms:  

“Save as aforesaid, each of the Claimants‟ claims of infringement 

of UKUDR and UCD in respect of the Selected Garments is 

dismissed.”   

7. To my mind, this proposed order (which is not resisted by the Claimants) deals 

with both of Mr Aikens‟ points. That order makes abundantly clear that, save 

for claims over the Selected Garments found to infringe, the claims of both 

UKUDR and UCD infringement are dismissed. There can therefore be no 

inaccurate picture of what was decided in the Judgment.  Claims relating to all 

Selected Garments have been dealt with on the face of the order.  

8. In addition, it seems to me that the order overall as currently proposed by the 

parties already needs to be read in conjunction with the Judgment in any event 

because, without that Judgment, anyone reading the order is not going to know 

what C3, C4, C7 etcetera relate to. 
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9. Therefore in all the circumstances and in the exercise of my discretion, I 

believe it does not serve a useful purpose to include the requested declaration 

of non-infringement.   

- - - - - - - - - - 


