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Mr Nicholas Thompsell:

1.

By means of an Application Notice dated 14 January 2021, Investohills Vesta
LLC (the "Applicant™) has requested the Court to make a further Order in
relation to the Worldwide Freezing Order dated 1 December 2020 (the
"WFO") which I considered at a continuation hearing on 21 December 2020

and in respect of which | made a further Order (the "Further Order").

One of the matters under consideration at that hearing, was the Applicant's
requirement that the Respondents who were represented by Mishcon de Reya
LLP should be required to confirm in the form of a sworn affidavit the
disclosures that they had been ordered to make under the WFO. Given the
practicalities of dealing with restrictions on movement arising from the current
pandemic, it was hoped that this could be undertaken remotely by means of a
video link so that the relevant Respondents in the Ukraine and Cyprus could
appear in front of a Commissioner for Oaths in the United Kingdom without
having to travel. As there was uncertainty as to the practical means for
obtaining a sworn affidavit, the Further Order provided that, if the Applicant
and the relevant Respondents were unable to agree on the lawfulness of this
approach, they should have liberty to apply for further directions on paper

with the matter being reserved to me.

Since the Further Order was made there has been correspondence between the
lawyers for the Applicant and the lawyers for these Respondents, but they
have been unable to resolve this point. As a result this application has been

made.
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4.

The Applicant now seeks a further order that the Sixth, Eighth and Sixteenth
Respondents be required to provide the disclosure required by paragraph 10 of
the WFO in the form of an affidavit sworn by "any permitted method (for the
avoidance of doubt, including under local law or practice in Ukraine or

Cyprus) by 4 PM on 29 January 2021".

In support of this application, | have been provided with the First Witness
Statement of Mr Robert James Dougans and written submissions from counsel

for the Applicant.

On behalf of the Respondents in question, | have received submissions in
writing from Mr Louis Flannery QC of Mishcon de Reya LLP, supported by
the Witness Statement of Heidrun Elisabeth Walsh (also of that firm) dated 20

January 2021.

The following issues arise.

A. lIs an affidavit necessary?

The WFO contains the usual provisions for the Respondents to provide
information about the assets they are holding that are subject to it. Following
the usual form, this requires an initial disclosure to be followed up by an

affidavit.

Whilst there is a requirement written into Practice Direction 25A for the
evidence supporting an application for a freezing injunction to be supported by
affidavit evidence, there is no specific requirement written into the Practice
Direction for the respondent, where it is required by the order to provide

information, to confirm that information by affidavit. However the
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10.

11.

12.

13.

requirement for the information to be backed up by affidavit is included in the
example of the freezing injunction which is appended to the Practice
Direction. | note, however, that this is offered as an "example™ and may be

modified as appropriate in any particular case (PD 20 5A, paras 6.1 and 6.2).

The position is, therefore, that the WFO does at present order an affidavit to be
provided, but it would have been possible for it not to have done so had the

Court ordered otherwise.

Of course, there are good reasons why the example form of freezing injunction
contains provision for an affidavit. The requirement to swear an affidavit is
intended to impress on respondents the seriousness of what they are doing, and
has the effect of causing any deliberate untruthfulness in the document to be
subject to sanctions for perjury, as well as for contempt of court. Wherever
possible, therefore, the requirement for an affidavit is one that the Court

should be expected to order.

B. Is it practical to provide an affidavit in this case?

Various arguments have been put to the Court as to whether or not it is
practical for the Respondents in this case to swear an affidavit, given the

current restrictions on movement imposed as a result of the current pandemic.

In particular, it has been drawn to the Court's attention that the Sixth and
Sixteenth Respondents, which are in Cyprus, are subject to lockdown
measures such that the swearing of affidavits is permitted only in
exceptionally urgent cases and on application to the Registrar. In relation to

the Eighth Respondent, | am told, and accept, that he is in Lviv and that it
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14.

15.

16.

17.

18.

19.

would be difficult, in particular for him to travel any distance within the

Ukraine.

However, it is argued on behalf of the Applicant it would nevertheless be

possible for the Respondents to swear an affidavit for two reasons:

(i) Because of the possibility of remote swearing

It is argued that there is no reason why an oath could not be sworn remotely by
the Respondents in the Ukraine or in Cyprus appearing by means of a video
link in front of a Commissioner for Oaths in the United Kingdom and that this
is not incompatible with the Commissioners for Oaths Act 1889 (the “Act”).
The Act (unsurprisingly, given its date) does not deal with the possibility of a

remote video link and therefore neither provides for this nor rules it out.

The relevant provisions of the Act are brief:

Section 1(2) provides “A commissioner for oaths may, ..., in England or
elsewhere, administer any oath or take any affidavit for the purposes of any

court or matter in England”.

Section 3(1) provides “Any oath or affidavit required for the purpose of any
court or matter in England ... may be taken or made in any place out of
England before any person having authority to administer an oath in that

place”.

Section 5 provides “Every commissioner before whom any oath or affidavit is
taken or made under this Act shall state truly in the jurat or attestation at what

place and on what date the oath or affidavit is taken or made”.

Page 6



High Court Approved Judgment: INVESTOHILLS VESTA LLC

20.

21.

22.

23.

The Applicant argues that these provisions contain no prohibition on
appearing by video link and that they should allow a deponent to appear
"before” the relevant commissioner for oaths or equivalent by such remote

means.

There appears to be scant authority on the interpretation of these provisions as
regards this point. My attention has been drawn to a decision of Nugee J in
Haederle v Thomas [2016] EWHC B36 (Ch), who described the "essential

nature™ of an affidavit in the following terms:

"What, then, is the essential nature of an affidavit? It does seem to me that the
essential nature of an affidavit is that it is evidence which is not only given by
a deponent but which the deponent has not only stated to be true but has
sworn to be true. That, indeed, is, no doubt, the origin of the word "affidavit"
which, coming from a Latin expression which incorporates the idea of an oath,
refers to swearing that the statement is true. The practice on taking an oath in
respect of an affidavit is that the deponent has to appear in person before a
Commissioner for Oaths and swear on the Bible or other holy book in front of

the Commissioner for Oaths that the affidavit is true."

On behalf of the Respondents it has been suggested that the expressions

"appear in person before” and "in front of" imply a physical presence.

However, | do not think that this case really offers any help. Nugee J was not
in that case considering the question of appearing by means of a video link,
but rather the question of whether a sworn but unsigned document could
comprise an affidavit. At most these remarks are obiter dicta and certainly

they should not be interpreted as if they were the words of a statute. Even if
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24,

25.

26.

they were to be interpreted in that way it is arguable that the phrases "appear

in person™ and "in front of"* could be satisfied by a remote appearance.

| consider, therefore, it may well be open to me to decide that the Act could be
interpreted to allow a Commissioner for Oaths to allow someone swearing an
oath before him or her to do so via a remote video link. It is difficult to see a
policy reason against this, at a time when witnesses routinely are providing
evidence in court on oath by video link. In many ways this would be a very
positive move and could be of a great boon, given the difficulties that so many
are having in the light of the movement restrictions caused by the current

pandemic.

However | am extremely reluctant to rule on this point under the
circumstances of these interlocutory procedures where the arguments have not
been tested by a full exchange in court and given the large implications that
this would have across a whole range of different practice areas. | am mindful
that there has been a great deal of attention recently to procedures to allow
remote working, but none of the various Practice Directions dealing with the
approach of trying to provide justice in the face of the current pandemic have
allowed this as a possibility. It is likely also that in many contexts procedural
rules have been written on the assumption that someone swearing an oath will
be in the physical presence of the Commissioner for Oaths, and that it may

create uncertainty if these are not considered in detail.

I will, therefore, content myself with noting that | believe a strong argument
can be made for the proposition that this may be possible without any

amendment to the Act and that I hope that this does become recognised as
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217.

28.

29.

30.

31.

possible either as a result of a further Practice Direction or through a court

ruling that is made in more considered circumstances.

(if) Because of the possibility of using local administrators of oaths

As noted, section 3(1) of the Act provides that “Any oath or affidavit required
for the purpose of any court or matter in England ... may be taken or made in
any place out of England before any person having authority to administer an

oath in that place”.

| take this to mean that outside England anyone who is authorised for the
purposes of local law to administer an oath will be accepted as someone
before whom an affidavit may be sworn that can be used for the purpose of

English proceedings.

To know whether this extends the practicality of swearing an oath in Cyprus
or the Ukraine would depend on obtaining local advice. The only up-to-date
evidence that is before the Court at present as regards these jurisdictions is that

in Ms Walsh's Witness Statement.

Her evidence is that she has received local advice that, notwithstanding the
Applicant's experience in December of finding a means for an oath to be
sworn in Cyprus, the swearing of affidavits is currently permitted in Cyprus
only in exceptionally urgent cases and on application to the Registrar. In the
absence of any evidence to the contrary, | must accept that it would be

extremely difficult to swear an affidavit in Cyprus at present.

Ms Walsh further gives evidence that that she has been advised that the only

facility for swearing an affidavit in the Ukraine is by attending the British
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32.

33.

Embassy in Kiev, which is currently closed. Ideally I would have liked the
ability to question this evidence, since it is possible that it may be based on a
misapprehension that what is needed is a person who is accredited under
English law to administer oaths, rather than a person who is accredited under
local law to administer oaths. However, as | am also told that the concept of
an affidavit as it is known in England is not known in Ukrainian civil
proceedings, this may not be the case. Certainly, at present | am in no position
to conclude that it would be possible or easy for the Eighth Respondent to find
someone in the Ukraine, within a reasonable distance of where he is in Lviv

having regard to the current pandemic restrictions applicable in Ukraine.

On the balance of the evidence before me, | must conclude that to comply with
the requirement to provide an affidavit would be very difficult for each of

these Respondents.

| should then balance this difficulty against the prejudice to the Applicant in
not obtaining the benefit of confirmation by affidavit of the information

already provided by means of a witness statement.

C. What is the prejudice to the Applicant of no affidavit being provided?

34.

As noted above, there are benefits to requiring an affidavit rather than a
witness statement. The formality required by an affidavit will impress on
respondents the seriousness of what they are doing, and has the effect of
causing any deliberate untruthfulness in the document to be subject to

sanctions for perjury, as well as for contempt of court.
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35.

36.

37.

However, in the current circumstances these benefits may be thought not to be
of any major importance when weighed against the difficulties of compliance.
Each of the three witness statements served and filed so far contains a
Statement of Truth (in a form compliant with CPR Part 22, which deals with
Statements of Truth). As a result, if there were anything in them that was
knowingly untrue, contempt proceedings could be brought against the persons
making those statements. As the penalties for contempt are in practice similar
to those applied in relation to perjury, it may be considered that these alone

should be sufficient to concentrate the mind of those making the statements.

In these circumstances, | consider that it would not be proportionate or
desirable in the interests of justice to require these Respondents to provide an

affidavit within the timeframe provided in the Order.

Accordingly, I will refuse this Application and not make the Order requested
at this time. However, as my reasons are based on the current lockdown
circumstances, | give leave for the Applicant to reapply for an order to receive
an affidavit at a future date if and when evidence can be adduced that the
Respondents in question are able to access a means of swearing oaths that is
not unduly onerous having regard to then current travel restrictions and other

circumstances relating to the pandemic.

D. Costs

38.

In considering the position as regards costs, | am mindful of the reasonable
approach that was taken on behalf of the Applicant in correspondence in
offering two alternatives to its preferred position that it would obtain

affidavits.
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39.

40.

41.

One alternative was that the Respondents would agree not to rely on the
absence of a sworn affidavit as a ground for resisting proceedings seeking
committal for contempt of court for any material non-disclosure or perjured
evidence within the scope of the WFO. The Respondents did not take this

offer seriously and cannot be said to have engaged with it.

In a sense, the result of this Application has been to get to a similar position to
that argued for under this first alternative, in that one of the major reasons why
| have decided not to grant the Order is in reliance of the argument put
forward on behalf of the relevant Respondents that their witness statements
will expose them under CPR Part 81 (in particular under CPR 81.3(5)(b)) to an
application for contempt if they knowingly make a false statement in a witness
statement supported by a statement of truth. Having used this argument to
fend off this Application, the Respondents will scarcely be in a position to
argue against this proposition should the question of an application for
committal for contempt arise. Neither will they be able to argue that they

were not aware of the consequences of making a false statement.

The other alternative was to offer more time to obtain the affidavits. As it
turns out the extra time offered, until 29 January 2021, has to a large extent
been used up in these negotiations and is the same that is now proposed in the
draft Order requested. Nevertheless, the idea of being given more time is not
one that was engaged with at all by the Respondents in the correspondence,
even though this would have had the result of curing what is still technically a

breach by their clients in meeting the unamended requirements of the WFO.
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42.

43.

| am also mindful that I have not found against the position put forward by the
Applicants in relation to their main contention that it would be possible (and if
possible, | accept it would be proportionate) to swear an oath by means of a
remote video link. Instead, | have declined to rule on that point for the reasons

explained above.

Given these considerations, | do not think it is appropriate that | make any

order for costs.
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