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JudgmentMrs Justice Theis DBE: 
Introduction

	This reserved judgment follows orders I made on 10 November 2016 relating to the future care of three children, LE age 8, LY age 6 and LO age 3. 

		The applicant is the Medway Council (LA). They seek care orders for all three children, with LE and LY remaining in their current foster placement long term under a care order. The LA issued an application for a placement order for LO with the plan for him to be placed with his paternal uncle and aunt, DB and KB, in the United States. The B’s are British born citizens and temporary (non-immigrant) visa holders living in the United States. They are parties to these proceedings. If LO is placed with them, they will make an application in this jurisdiction to adopt LO after he has been in their care for a period of 10 weeks. 


		The mother of all three children is JL, she has not had care of the children since December 2014 but has had regular contact with them since then. 


		The father of LE and LY is BH and the father of LO is JA. Neither father has taken an active part in these proceedings, although they have been represented. BH last saw LE and LY in December 2015, he has not attended court since early August 2016. He has given his solicitor instructions and filed a recent statement. He does not oppose the LA’s care plan for LE and LY and wishes to have future contact with the children. JA supports the placement of LO with his brother and sister in-law, DB and KB.  


		All the children are represented by their Children’s Guardian, Ms Magson. She supports the LA plans for the children.


		The threshold criteria were agreed at the hearing on 14 September 2016 and the matter was listed for a 3 day contested hearing. Following discussions outside court yesterday and today the mother’s position is that she does not oppose the court making care orders in relation to each of the children, she is aware the plan for LO is for him to be adopted by DB and KB. As Ms Farrington explained, on the mother’s behalf, this was a very difficult decision for her to reach. She realistically acknowledged she was not in a position to care for the children, and having had the opportunity to discuss matters with DB and KB outside court she was satisfied that the family ties between the children would be maintained. All the other parties and the court recognise how difficult this decision has been for the mother, she is to be commended for putting the children’s needs above her understandable wish for the children to be returned to her care.


		As a result of the mother’s position there was no need for the court to hear oral evidence, and it will only be necessary for me to summarise the relevant background.


		The B’s seek a declaration that they have retained their domicile of origin here. No party takes issue with that declaration.


		The court is extremely grateful to Mr Griffin, on behalf of the LA, and Ms Cronin, on behalf of the B’s, for their comprehensive and lucid skeleton arguments.




Actions of the Local Authority

There have rightly, in my view, been a number of criticisms of this LA.

	Delay has been a feature in this case caused by the LA. First, the delay of 10 months in issuing proceedings after the mother agreed to the children being accommodated in December 2014. They should have been issued in early 2015.  Second, further delays since the proceedings started, mainly through failures by the LA to comply with court orders for the filing of evidence. These delays are inexcusable, they have prevented effective plans being made for the future care of these young children in a timeframe that meets their needs.


	LE and LY experienced significant disruption in July/August 2016 with two placement moves, the first was unauthorised by the social worker or the team manager. The placement breakdown was caused in large part by the children’s behaviour following therapeutic intervention with them, for which there is no record on the LA’s files by the previous social worker as to why this work was undertaken and who authorised it.


	Despite these actions the children have benefitted from the stability of the same allocated social worker since March 2016. Sadly for the children, she leaves the employment of the LA in a weeks’ time. The recitals in the order I approved include her undertaking some life-story work before she goes, provides for the case to be held by her existing team manager and urges the LA to give priority to allocating a new social worker without delay, with a time frame as to when the parties will be notified of who the new social worker will be.


	Finally, a short period before the final directions hearing it was discovered the author of the connected person’s assessment for the B’s was undertaken by an agency social worker whose registration with the Health Care and Professional Council (HCPC) had lapsed. The social work agency used filed a statement confirming that she was registered with the HCPC when she first started working with them.  The LA were unable to make contact with her, but quickly put arrangements in place to verify her work and ensured the final hearing was not delayed. The current social work team are to be commended for dealing with this in such a creative and effective way to prevent yet further delay.


Relevant Background

Regrettably the major difficulties experienced by these young children has been largely due to the mother’s extensive use of class A drugs. Although mainly cocaine, there is evidence of a broad spectrum of narcotic use. She reports she has used cannabis since the age of 13 years and cocaine since the age of 18.

	The mother has been known to social services since the age of 13 years, she was in care until the age of 18 years and her children have been the subject of child protection plans due to drug related matters and domestic abuse since 2006. The mother and both fathers were drug users during each pregnancy and after the birth of the children. BH was sentenced for the importation of cocaine and the mother alleged JA attacked her on a number of occasions during her pregnancy with LO. She refused to make a statement against him, although a restraining order was made in September 2012 preventing him from contacting the mother or attending at her home. He attended again in 2013, attacking her and taking LO from her care. This behaviour continued into 2014. JA alleged he was dealing in drugs from the mother’s home and LO’s behaviour was seen to deteriorate significantly. The mother was not taking up the assistance and support offered to her by the Local Authority. 


	In November 2014 the maternal grandmother reported she had the children in her care due to the mother’s difficulties, her escalating behaviour, not being able to cope and suicidal thoughts.


	On 4 December 2014 the mother agreed to the children being accommodated as the LA had become aware of JA visiting the family home again.


	In early 2015 both the mother and JA accepted they used cocaine. Between January and September 2015 the LA conducted pre-proceedings assessments of the mother and children. Assessments were carried out by Graham Flatman, child and family psychologist. He reported on 4 February 2015, 21 May 2015, 7 January 2016 and 28 September 2016. The adults did not attend any appointments for the 2016 assessments. The drug testing of the mother until March 2016 confirmed her continued drug use, she has refused testing since then, although admitted in August 2016 to taking cocaine regularly to the value of £500 per week. Parenting assessments were undertaken with the mother at the early stage of the proceedings. They concluded the mother is unable to safely meet the needs of the children due to her continued drug use and history of unstable and abusive relationships. 


	Proceedings were not issued until 19 October 2015. The LA have rightly not sought to justify the delay in issuing these proceedings. It was clear from early in 2015, according to the LA’s own assessments, the mother was unable to provide safe care for the children; care proceedings should have been issued then. The LA issued a placement application regarding LO on 9 May 2016.


	There have been further delays during the proceedings. At the case management hearing on 17 November 2015 the LA did not seek an interim care order due to the mother’s continuing consent. Comprehensive directions were made through to an IRH on 26 February 2016. That hearing was ineffective due to the LA failing to file its final evidence and the allocated social worker having left the LA. The matter was further timetabled through to a hearing on 16 May 2016.


	On 16 May 2016 directions were made providing for expert legal advice regarding the framework for the proposed placement of LO with the B’s and timetabled to an IRH on 30 June 2016. The B’s were made parties.


	On 30 June 2016 the proceedings were reallocated to be heard by a HCJ due to the international element of the proposed placement of LO, although they remained allocated to HHJ Cameron until September. The LA was not able to file its final evidence and care plan until 13 September 2016 and the matter first came before me on 14 September 2016. I made further directions and listed the matter for 3 days commencing on 9 November, with a pre-trial directions hearing on 25 October.


Placement of the children

Unfortunately the children have experienced a number of placements. 

	They were first placed together with foster carers, the P’s, on 4 December 2014, moving to new foster carers, the C’s, on 12 October 2015. They were removed from the C’s on 4 December 2015 and LE and LY were placed with their paternal grandparents, the D’s, and LO was placed with his paternal grandparents, the A’s. On 11 December LE and LY were placed back with the P’s. LO remained in the care of the A’s, where he stayed.


	LE and LY’s placement with the P’s broke down in July 2016. The matter was returned to court on 2 August 2016 on the court’s own motion, due to the high level of concern regarding LE and LY following the breakdown of their placement and the status of any therapy being provided by Oakfield Psychological Therapies. It transpired LE and LY had been moved from their placement without the authorisation of the allocated social worker or the team manager. At the hearing on 2 August it became clear the new foster carers were about to go on holiday and a further urgent placement was needed. At that hearing the mother withdrew her consent and was initially seeking the return of the children to her care, but when asked if she would provide a hair strand test she said she used cocaine regularly, she estimated about £500 per week. 


	Such was the level of the court’s concern the matter was listed the following day. At that hearing the LA informed the court the new foster carers had given notice to terminate the placement, the LA had been unable to identify any alternative placement and given that the foster carers were about to go on holiday the LA had authorised a short term placement with LE and LY’s paternal grandparents, the D’s. The LA also informed the court that the children’s therapy that had possibly caused the behavioural problems was a result of a referral by a previous social worker, who had since left and there were no notes on the file as to the therapy and who had authorised it. The therapy was suspended immediately. The matter was listed again on 18 August.


	At the hearing on 18 August the court was informed another placement had been found for LE and LY, which has subsequently turned out to be a long term placement where the LA now propose LE and LY remain.   


Local Authority Care Plans

The LA support LE and LY remaining with their current foster carers long term.

	Although there had initially been a positive SGO assessment for the A’s to care for LO, they now support placement with the B’s. LO would be placed with the B’s under a placement order, with a view to them adopting him through an adoption application issued by them in this jurisdiction. 


	The B’s first expressed their willingness to care for LO in a letter from their solicitors in November 2015. They have been assessed and approved as prospective adopters by accredited social workers with the licenced adoption agency Heart of Adoptions Inc. As they are not US citizens they are ineligible to seek a Hague Convention adoption as under US law US resident adopters must be US citizens where the US is the receiving State for the foreign Hague adopted child (see Kent County Council v PA-K and IA  (A Child) [2013] EWHC 578 (Fam) [2013] 2 FLR 54). The B’s have also been assessed and approved as kinship carers by Frances Harrison. It was discovered shortly before the pre-trial hearing on 25 October that Ms Harrison had not been registered with the HCPC since November 2015. Efforts made by the LA to contact her proved unsuccessful. Further directions were made, which resulted in the statement from Ms Walker, the interim team manager of the fostering team with the LA, dated the 3 November. She had arranged a face time meeting with the B’s together with Ms Paterson a social worker with the LA adoption team. In their discussions with the B’s on 19 October they had been able to verify the information within Ms Harrison’s connected person’s assessment as being accurate. Ms Walker confirmed in her statement that neither she or Ms Paterson had any reason to doubt the accuracy of the information contained in her report and they supported her recommendations regarding the suitability of the B’s being able to care for LO. A short report validating Ms Harrison’s assessment was considered and accepted by the LA adoption panel on 31 October 2016 and ratified by the agency decision maker on 2 November 2016.   


	Both the B’s were born in England. DB’s brother is JA, LO’s father. His other brother sadly died in 2015. He worked for a removal company here and by 1994 had set up his own removal business which he ran for 12 years until 2006. The B’s went to the United States in 2006 where he set up an asphalt milling business. He married KB in 2003 and they had one child G, who is now 23 years old, married and has one son. KB’s parents and her younger brother remain living in England, as do DB’s mother and step father, the As. After college KB worked for the LA as a residential support worker for young people aged between 11 – 18 years.  


	LO has maintained close contact with the B’s accompanying the A’s on their regular visits to the US and when the B’s have visited England. In November 2014 he spent 50 days with his grandparents visiting the B’s, in 2015 the B’s made two trips to the UK totalling 25 days and spent 10 days here  in April 2016.


	As regards contact there were extensive negotiations at court. The parties were able to reach agreement on all matters, including the terms set out below. They were recorded as recitals in the order approved by the court and in a revised care plan. This included future arrangements for the therapeutic support for LE and LY, life story work being undertaken with the children, the mother having contact with LE and LY on 8 occasions a year, the B’s accepting the jurisdiction of this court regarding contact and arrangements made by the LA for LO to be visited by a social worker whilst he is in the US. The following was agreed regarding contact for LO with his mother and siblings:

This agreement applies during the lifetime of the placement order up until the time it is anticipated LO is made the subject of an adoption order in favour of Mr and Mrs B, and thereafter if an adoption order is made. 
This agreement is in respect to contact between LO his mother and LE and LY,
Mr and Mrs B agree that from January 2017 and for the first 3 years thereafter LO will be brought to the UK for the purposes of contact twice a year for a period of one week on each occasion. The contact between LO and his mother will take place at a time to be arranged by Mr and Mrs B,
Mr and Mrs B agree to inform the allocated SW and the Foster Carers for LE and LY as to the dates for their visits as per (c) above giving them each at least two weeks notice of such visits and they all shall arrange contact between LO, LE and LY on at least two occasions during the particular visit, 
From 2020 Mr and Mrs B will thereafter arrange for LO to come the UK at least once a year, for at least 10 days and as such the practical arrangements for contact between the mother and LE and LY are as per (c) and (d) above, 
In the event that Mr and Mrs B and LO come to the UK on any other occasions in each year they will inform the mother and the foster carers for LE and LY so that contact can be arranged and as such the practical arrangements for contact between the mother and LE and LY are as per (c) and (d) above apply save that contact between LE and LY and LO may be only on one occasion depending on the length of the visit, 
In 2018 Mr and Mrs B agree to financially assist the mother with travel to and accommodation in the USA for the purposes of contact to LO, mother to be drug free immediately prior to and during the trip.
On the basis that the foster carers have informed the local authority they do agree to travel with the children to the USA the Local Authority agrees in principle for LE and LY to travel to the US once every two years in a School holiday for one week and for the reasonable costs of this trip to be borne by the local authority, this will be effected in liaison with Mr and Mrs B and will, subject to the welfare needs of the children at that time, commence in 2018. 
Mr and Mrs B agree to Skype/Facetime contact between LO, LE and LY to be arranged between them and the foster carers weekly for the duration of the placement order. 
Mr and Mrs B agree to Skype/Facetime contact between LO and his mother when it can be arranged. 
Any contact requested by JA can be managed by and arranged by Mr and Mrs B, with the assistance of Mr and Mrs A if necessary, on the basis that they, Mr and Mrs B, will consider if it is in LO’s welfare and, until any adoption is made, in consultation with the local authority. As far as it can control this contact, the local authority recommends it is no more than twice a year.  
There shall be any other contact that can be agreed between the parties in respect the children on the following basis:- 
Any other contact that can be agreed between LO and the mother and /or the father as agreed with Mr and Mrs B in consultation with the local authority,
Any other contact that can be agreed between LO and LE and LE as agreed between Mr and Mrs B in consultation with the local authority and the foster carers for LE and LE. 

Legal Framework

There is no dispute between the parties as to the relevant framework. The court cannot make a care order unless it is satisfied the threshold criteria are established pursuant to s 31 Children Act 1989 (CA 1989). The burden of proof is on the LA and they must establish the facts they rely on as being more likely than not to have occurred. There is no issue the threshold criteria is established in this case.

	In deciding what order to make each child’s best interests is the court’s’ paramount consideration pursuant to s 1 CA 1989, having regarding to the matters set out in the welfare checklist in section 1 (3).


	In relation to the application for a placement order concerning LO, the court cannot make a placement order unless each parent has consented or the court is satisfied that the parent’s consent should be dispensed with (section 21(3) Adoption and Children Act 2002 (ACA 2002)). In the circumstances of this case the court can only do so if the welfare of the child ‘requires’ the consent to be dispensed with (section 52(1) ACA 2002). In deciding whether or not to make a placement order the paramount consideration of the court must be the child’s lifelong welfare (s 1(2) ACA 2002) having regard to the welfare checklist in s 1(4) ACA 2002). The court has rightly been reminded of the President’s summary of the principles relevant to placement decisions in Re B-S (Adoption: Application of s 47 (5)) [2013] EWCA Civ 1146 [2014] 1 FLR 1035 at [22].


	Turning to the application for a declaration regarding their domicile Ms Cronin, on behalf of the B’s, has set out the relevant principles in her extremely helpful and comprehensive skeleton argument. She emphasises this issue is fact sensitive and relies on the observations of Mummery LJ in Agulian v Cyganik [2006] EWCA Civ 129 at [46] 

‘Positioned at the date of death in February 2003 the court must look back at the whole of the deceased’s life, at what he had done with his life, at what life had done to him and at what were his inferred intentions in order to decide whether he had acquired a domicile of choice in England by the date of his death. Soren Kierkegaard’s aphorism that ‘Life must be lived forwards, but can only be understood backwards’ resonates in the biographical data of domicile disputes.’ As Ms Cronin submits, a person has his or her domicile, the legal home, in the place where he/she has their permanent home and lasting attachments. The object of determining a domicile is to connect the person with a particular system or rule of law, determining personal or family status or property rights.

	In the bankruptcy case Barlow Clowes International Ltd (In Liquidation) & Ors v Henwood [2008] EWCA Civ 577, the Court summarised  a number of  relevant uncontentious principles of law on domicile described in the authoritative text book Dicey, Morris and Collins on The Conflict of Laws (2006)(republished as 15th edition in 2012).

(i) 	A person is, in general, domiciled in the country in which he is considered by 		English law to have his permanent home. A person may sometimes be domiciled 		in a country although he does not have his permanent home in it.
(ii) 	No person can be without a domicile.
(iii) 	No person can at the same time for the same purpose have more than one domicile.
(iv) 	An existing domicile is presumed to continue until it is proved that a new domicile 		has been acquired. 
(v) 	Every person receives at birth a domicile of origin. 
(vi) 	Every independent person can acquire a domicile of choice by the combination of 		residence and an intention of permanent or indefinite residence, but not otherwise.
(vii) 	Any circumstance that is evidence of a person's residence, or of his intention to 		reside permanently or indefinitely in a country, must be considered in determining 		whether he has acquired a domicile of choice. 
(viii) 	In determining whether a person intends to reside permanently or indefinitely, the 		court may have regard to the motive for which residence was taken up, the fact 		that residence was not freely chosen, and the fact that residence was precarious.
(ix) 	A person abandons a domicile of choice in a country by ceasing to reside there and 		by ceasing to intend to reside there permanently, or indefinitely, and not otherwise. 		A person who has formed the intention of leaving a country does not cease to have 		his home in it until he acts according to that intention.
(x) 	When a domicile of choice is abandoned, a new domicile of choice may be 			acquired, but if it is not acquired, the domicile of origin revives.

	A person can retain their domicile in a country even where they are living outside that country. The court is required to look at the quality of the residence in order to decide in which country the person has an intention to reside permanently and indefinitely, the ties that bind a person to a chosen domicile and the strength and durability of those ties. The tenacity of a domicile of origin and its loss was considered by Arden LJ in Barlow Clowes at [85].


Immigration issues regarding LO

The B’s made clear in their recent statement their wish to travel with LO and Mr and Mrs A to the US for Thanksgiving and Christmas, then return to the UK for their assessment as adopters and to return to the US with LO in the event of an adoption order being made. Ms Cronin submits the court can permit LO to travel for a defined period with Mr and Mrs B prior to the making of any adoption order (pursuant to s28 ACA 2002) and the court can be confident that LO will be permitted to reside in the US with Mr and Mrs B after an adoption order is made; first as a member of their ‘household’ and after two years as ‘their child’.  Mr and Mrs B’s travel proposals will involve:

	LO leaving the UK as a child placed for adoption and entering the US under the 		general 90 day visitor rules for British citizens;

LO leaving the UK in the event of an adoption order being made when it is 			proposed he would enter and reside in the US as a member of Mr and Mrs B’s 		household (the B-2 visa);
LO renewing his B-2 visa from inside the US for some 2 years until, under US 		immigration law, he is classified as a ‘child’ in the B’s family.
After 2 years LO will qualify as a dependent family member entitled to inclusion 		in Mr B’s E-2 investor visa.
As a child of Mr and Mrs B LO stands to acquire a ‘green’ permanent residence 		card when Mr and Mrs B qualify for this status because their daughter becomes a 		US citizen and their visa sponsor.

	All parties now accept the advice of US immigration attorney Steven Heller. Ms Cabeza, who was instructed by the LA, defers to his advice. His advice, together with US immigration attorney Gray Robinson, is helpfully summarised by Ms Cronin in her skeleton argument as follows:


Mr and Mrs B, who are British citizens have the US immigration status of Treaty 	Investor and spouse. (Immigration and Nationality Act (INA) § 101(a) (15)(E). They 	currently hold non-immigrant E-2 Treaty Investor visas permitting them to live in, 	conduct business in and freely travel in and out of the US for renewable (unlimited) 	terms of temporary stay. As non-immigrant visa holders they are required to maintain a 	primary residence in the UK. Their family home in London is preserved and is occupied 	by Mr and Mrs A.  Their visas are currently set to expire in 2020. They have resided in 	the US on this investor and other business visas for some 10 years. They have successful 	businesses there.
Mr and Mrs B will be eligible to apply and to qualify for permanent residence status (a 	‘green card’/LPR – lawful permanent residence) when, in two years’ time their daughter 	becomes a US citizen and can act as their sponsor. Their daughter is the wife of a US 	citizen husband and mother of a US citizen child. LO can be included in any such 	application as he will then be their ‘child’ for immigration law purposes. 
The spouse and child of a treaty investor accompanying or joining the treaty investor may receive the same immigration status and rights as the investor. 
An adopted child is classified as a ‘child’ for such immigration purpose if he is adopted 	while under the age of 16 and has been in the custody of and resided with the adopting 	parents for at least two years. [INA § 101(b)(1)(E)(i)] There is extensive authority 	stating that the two year residency requirement may occur before or after the adoption 	and that the custody and residency requirements can be fulfilled simultaneously. 	(Consular Efficiency Bill PL 99-653 §2) 
Following the making of an adoption order and in advance of LO qualifying for an E-2 	visa as the ‘child’ of Mr and Mrs B he is eligible to be issued with a B-2 temporary visa 	as a ‘member of their household’. [9 Foreign Affairs Manual (FAM) 402.2-4(B)(5)] Mr 	and Mrs B will have to provide a letter attesting to their preserved residence in the UK 	and that they (and LO) will depart from the US if required on termination of their E-2 	and B-2 status. Mr Heller is instructed to undertake the necessary immigration 	applications in this case. 
The US Immigration guidance Mr Heller has enclosed – makes clear that the B-2 visa 	classification is “appropriate for aliens who are members of the household of another 	alien in long-term non-immigrant status but are not eligible for derivative status under 	that alien’s visa classification”.  The B-2 is a temporary, renewable visa. According to 	Mr Heller, LO can expect to be granted a 12 month renewable B-2 visa allowing him to 	travel in and out of the US and to reside there with Mr and Mrs B. He is able to extend or 	vary his B-2 visa from within the US and after 2 years can qualify for an E2 visa as Mr 	and Mrs B’s ‘child’.
Mr Heller advised that it could affect the issuance of a B-2 visa for LO if he were placed with Mr and Mrs B under a special guardianship rather than an adoption order. (letter 12.9.2016) 
The more restrictive options available to the proposed adopters in Kent County Council v PA-K and IA (A Child) [2013] EWHC 578 (Fam) [2013] 2 FLR 541 do not apply in this case as the PA-K adopters were lawful residents not non-immigrant visa holders able to sponsor a child member of their household. 

The US Embassy was contacted by the LA regarding the efficacy of a B-2 visa application for LO. They helpfully responded as follows on 18 October 2016:
Based on the information furnished, [LO] may apply for a B-2 (tourist) visa.  Information about the visa application process is available via our website at https://uk.usembassy.gov/visas/tourism-visitor/   
Once a Form DS-160 has been completed and electronically submitted for [LO], an account should be registered in his name with the Visa Appointment Service at https://ais.usvisa-info.com/en-gb/niv to pay the Machine Readable Visa (MRV) fee of $160, and to select delivery arrangements for the return of [LO’s] passport in the event that his visa application is successful.
When registering with the Visa Appointment Service, please disregard any references to submitting [LO’s] application to the Embassy by courier; his application should be submitted in person via a prearranged visa interview.  Once registration of [LO’s] Visa Appointment Service account is complete, please reply to this message to confirm:
[LO’s] full name, exactly as it is stated in his passport;
The full names of each of his prospective adoptive parents;
 The name of the individual that will attend the interview on [LO’s] behalf, 
   and  their relationship to [LO] (this should be either of [LO’s] prospective  
   adoptive parents or his social worker); and 
A preferred date and time for the interview appointment, between 8:00am 
and 11:00am.  Please note, no appointments are available on weekends or on UK or U.S. public holidays. 

[LO] is not required to attend the appointment in person.  However, his passport must be furnished on the day, along with the other documents outlined on our website at https://uk.usembassy.gov/visas/tourism-visitor/required-documents/  In addition, the individual attending the appointment on [LO’s] behalf should bring their own passport, as well as any documentation that is available evidencing proof of custody.
If [LO’s] social worker will be attending the visa interview, they should also bring their official work ID and a letter of authority from the legal department of the social services office allowing the named social worker to sign and submit the visa application on behalf of the said authority
As you may be aware, this office does not pre-adjudicate visa applications.  The final determination on each individual’s eligibility for a visa is a matter for the adjudicating consular officer and no assurances can be given in advance. 
 
LO’s travel to the US, if a care and placement order is made, results in the B’s and the LA sharing parental responsibility (s 25(3) ACA 2002) and the court can direct his return home within an agreed time. The court will need to give leave as the proposed period is more than one month (see s 28 (4) ACA 2002).

	LO’s time in the US as a placed child can count towards the 10 weeks during which prospective adopters are to live with the child prior to the application for adoption (s 42(2) ACA 2002). ECC (The Local Authority) v SM [2011] 1 FLR 234 is authority for the proposition that the 10 week period may be spent outside the jurisdiction, notwithstanding the apparent prohibition in s 85 ACA 2002 which restricts children being taken out of the UK for adoption. In that case Hedley J stated

"….. [s 85] should be read restrictively … It should not be taken as covering what are temporary removals pending a return to apply for a Convention adoption order in this jurisdiction – and return they must, not least because that is what is required by the USA immigration authorities. In those circumstances, in my judgment, s.28 (2) and (3) empower the court to sanction an arrangement which means that the period prescribed by s.42 can be spent outside the jurisdiction. In order to clearly distinguish this situation from one to which s.85 would apply, the court should assert that the child remains subject to this jurisdiction, permission should be given for a specific time and the prospective adopters should be required to return the child to the jurisdiction within that period or earlier if called upon to do so."
 Ms Cabeza, the expert instructed by the LA, refers in her advice as to whether the making of a domestic adoption order sidesteps the Hague Convention and may be precluded by the UK’s obligations under the 1993 Hague Convention and the Adoption with a Foreign Element Regulations 2005 (AFER).

	Ms Cronin submits s 66 ACA 2002 lists the range of orders comprising adoption orders under Chapter 4, as follows:

66 Meaning of adoption in Chapter 4
This section has no associated Explanatory Notes
(1) In this Chapter “adoption” means—
(a)adoption by an adoption order or a Scottish or Northern Irish adoption order,
(b)adoption by an order made in the Isle of Man or any of the Channel Islands,
(c)an adoption effected under the law of a Convention country outside the British Islands, and certified in pursuance of Article 23(1) of the Convention (referred to in this Act as a “Convention adoption”),
(d)an overseas adoption, or
(e)an adoption recognised by the law of England and Wales and effected under the law of any other country;
and related expressions are to be interpreted accordingly. 
Each one, domestic, Hague, ‘overseas’ and recognised foreign adoption orders take effect and each type of order has the same legal consequences in English law. Section 67 ACA 2002 sets out the status conferred by adoption and makes no distinction between the different orders. In particular, the Convention adoption orders are not stated to have any greater significance or to apply if there is a foreign element associated with the adoption. The proposed domestic order in this case does not sidestep the Hague Convention, it can properly be sought where, as here, a Hague Convention adoption is not available in the US as neither Mr nor Mrs B are US citizens.

	Section 83 ACA 2002, which restricts the entry of certain children brought here for adoption or who have been recently adopted abroad (save via a Convention adoption) does not apply in this case. Section 83 only applies to children habitually resident outside the UK. LO’s habitual residence is here, he was born here, has always lived here and his proposed visit to the US is governed by the time limited leave of this court and his future care remains subject to determination in this jurisdiction. 


	As Ms Cronin submits, the proposed adoption does not sidestep the Hague Convention or undermine the AFER. The proposed adoption is a domestic adoption involving an English child and adopters who have retained their English domicile. The proceedings require consideration of foreign adoption and immigrations laws, but do not engage either the Hague Convention or the AFER process.


Discussion and Decision

The factual basis for the threshold criteria is established, as set out in the agreed threshold document. It is founded on the significant physical and emotional harm the children were exposed to and would be at risk of caused primarily by the mother’s chronic drug addiction and her history of unsuitable partners, who have been abusive to her, are also drug addicts and involved in drug related criminal activity themselves. Despite the support that has been available to the mother she has, sadly, been unable to change these behaviours which are entrenched and long term and so damaging to the children, as well as herself.

	In relation to LE and LY there are no other family members who can care for them. Despite the disruption in placements during their time in the care of the LA the placement with their current carers, since August 2016, has been very successful. They are now experiencing the security and stability their welfare requires. Their current carers are committed to caring for them full time, which accords with the children’s wishes. Whilst they will be in a placement separate from LO they had not lived with him for a significant period of time, although they have been able to maintain regular sibling contact. Whilst the plans for LO will involve a reduction in contact between the siblings, that is only one of a number of factors the court needs to consider.


	The evidence points clearly to LE and LY’s welfare needs being met by the court making a care order in favour of the LA, endorsing the care plan for them to remain long term with their current carers.


	Turning to LO. He has been placed with his paternal grandparents, the A’s, since December 2015. Whilst there is no doubt they have provided him with excellent care, the toll on them is clear. LO’s placement with them was not planned, it followed the breakdown of the placement with LA foster carers. By that stage the A’s had moved into a residential complex for those aged over 55 as part of their retirement plan. As a result of LO’s placement with them they had to move out to that accommodation. The B’s have funded the A’s accommodation. The A’s are in the early 70’s and have their own health problems, which are unlikely to improve. When LO will be 14 they will be respectively 82 and 80. Whilst there are some wider family members who will be able to assist them, placement with the B’s would avoid these issues.


	The B’s circumstances have much to commend them and they have shown enormous commitment to this process. LO’s placement with them would not sever LO’s links with his birth family, but maintain, foster and enhance his links with his birth parents, siblings and grandparents. The B’s have amply demonstrated their suitability to provide long term care for LO through their commitment to this process and their participation with the detailed assessments that have been undertaken to date which all recommend their suitability to provide a long term home for LO. The reports, done both here and in the US, make repeat reference to their parenting characteristics including their ‘realistic’, ‘grounded’, ‘thoughtful, ‘non-judgmental’, ’dependable, ’respectful’ and patient interaction with children; their emotional resilience, their energy and commitment to LO and that they remain fully involved with their English extended families thereby preserving LO’s existing attachments and identity. Such care is essential for LO’s welfare and no other option can provide the necessary care and support for LO throughout his life.  It is recognised, due to the physical distances involved, LO’s direct contact with his siblings and mother will be reduced to seeing them on the two occasions they visit the UK each year, LE and LY’s visits to the US from 2018 and there will be regular skype contact in the intervening period.       


	The B’s agree to preserve the jurisdiction of the English courts to deal with any disputes concerning LO’s family contacts. While the B’s live in the US their family links with the UK remain very strong and LO will share their dual cultural, social and family ties.


	Turning to the question of domicile. The B’s seek a declaration that they have retained their English domicile of origin. They are British born citizens who have lived in the US for 10 years under a temporary resident status. They have not lost their close family links and strong attachments to the UK. If a care and placement order is made it is submitted on their behalf the B’s have standing to seek an English adoption orders as they have retained their English domicile of origin.


	In their recent statement the B’s describe the daily conversations they have with their family, the support they continue to provide to their parents, as well as their wider family who live here. Despite the distance the frequency of their contact is as if they were living in the same area as their family. This is supported by the many references in the connected persons assessment by Ms Harrison which confirms the strong family and social ties the B’s have retained in England, she concludes that ‘what is immediately clear…is how committed and proactive’ they are ‘to retaining their links to the UK…their long-standing friendships and close bonds with family members in the UK’. 


	Throughout the relevant period the B’s focus has been their extended family in England demonstrated by their frequent phone calls, readiness to assist in all family difficulties and to join in family celebrations, spend their annual holidays in England and consistently renew their close English cultural, social and family ties. In their statement and Ms Harrison’s report there is reference to the death of Mr B’s brother, they got the first available flights, took responsibility for informing the A’s of their son’s death, made all the necessary funeral arrangements. As Mr B said to Ms Harrison ‘That’s the thing; we may live in the US but were still central to everything that goes on in the family, and with friends. I get that people may be concerned about the distance for LO it never stood in the way of our relationship and honestly we are close to people in the UK as if we were still living in London’. 


	I am satisfied on the evidence that neither Mr nor Mrs B have given up their domicile of origin, despite living outside the jurisdiction for 10 years. Their strong ties to this jurisdiction remain through their frequent contact with family and friends and the support they provide, their regular visits here and their obvious strong links they retain with this jurisdiction. Their focus has remained on their family, social and cultural ties here and there is no evidence of those links being cut or that they have formed an intention to permanently and indefinitely reside in the US. They have described in their statement their joint wish to be buried in England, which is consistent with the evidence the court has about them retaining their strong links here and still regarding England very much as home.


	Having considered the evidence and the options available for the future care of these three young children I am satisfied their welfare needs can only be met by the court making care orders in favour of the LA, endorsing the care plan that they are cared away from their birth parents. Only that order will protect their welfare needs during their minority.


	In relation to LO I am satisfied his lifelong welfare needs can only be met by this court making a placement order and dispensing with the consent of his mother and father. His welfare requires him to be in a placement that will safeguard his welfare throughout his life. The B’s offer such a placement, they will provide him with the security and stability he needs and, importantly, will retain his links with his birth family in a way that supports his identity and stability even though direct contact with his siblings will be less frequent. I agree with the evidence from Mr Heller as to the immigration applications that should secure LO’s ability to live with the B’s in the US, and the submissions made on their behalf by Ms Cronin that they can in due course make an adoption application here.


	I agree with Ms Cronin’s analysis that the orders made by this court and the plans for LO’s care are not contrary to the Hague Convention or the AFER. The B’s have retained their domicile of origin here which entitles them to make their adoption application in this jurisdiction regarding LO who is habitually resident here.  


	Advice was sought from Irene A. Steffas, a member of the State Bar where the B’s live in the US, regarding the availability of mirror orders. Having considered that advice all parties agree such orders are not required in this case, a position which the court endorses.


	I will make care orders for all three children and a placement order regarding LO. The comprehensive order I approved provides for an overall timetable leading to this court considering the adoption application regarding LO in early May 2017.




