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Lord Justice Males: 

1. The issue on this appeal is whether a proposed charterparty which was expressly stated 

to be “subject shipper/receivers approval” contained a binding arbitration agreement 

conferring jurisdiction on an arbitrator to determine whether the charterparty contract 

had been concluded. 

2. It is therefore necessary for us to consider the principle of “separability”, whereby an 

arbitration agreement may have a life independent of the main contract (sometimes 

called the “matrix contract”) of which it forms part. Thus an arbitration agreement may 

have a governing law which is different from the governing law of the main contract 

(Enka Insaat ve Sanayi AS v OOO Insurance Company Chubb [2020] UKSC 38, [2020] 

1 WLR 4117); it may survive the termination of the main contract (Heyman v Darwins 

Ltd [1942] AC 356); it may be enforced by the grant of an anti-suit injunction (The 

Angelic Grace [1995] 1 Lloyds Rep 87); and its breach may sound in damages just like 

any other breach of a contractual term (Mantovani v Carapelli SpA [1980] 1 Lloyd’s 

Rep 375). More recently, it has come to be recognised that an arbitration agreement 

may also confer jurisdiction on an arbitral tribunal to determine the initial validity of 

the main contract (Harbour Assurance Co (UK) Ltd v Kansa General International 

Insurance Co Ltd [1993] QB 701 and Fiona Trust & Holding Corporation v Privalov 

[2007] UKHL 40, [2007] 4 All ER 951). The principle has received statutory 

recognition in section 7 of the Arbitration Act 1996. 

3. In the present case it is submitted on behalf of the Owner (I shall refer to the parties as 

“Owner” and “Charterer” for convenience, even though the dispute between them is 

whether a binding charterparty was ever concluded) that a fixture recap expressly stated 

to be “subject shipper/receivers approval” contained a binding arbitration agreement; 

that the principle of separability applied to that agreement, so that an arbitral tribunal 

had jurisdiction to determine whether the effect of the “subject” meant that no binding 

charterparty was concluded; and that the only means of challenging the tribunal’s 

decision on that issue was by an appeal on a question of law under section 69 of the 

Arbitration Act 1996. 

4. In the event an arbitrator was appointed by the Owner, but the Charterer took no part in 

the arbitration. The arbitrator decided that a binding charterparty had been concluded, 

of which the Charterer was in repudiation. He awarded damages to the Owner. The 

Charterer challenged the award under section 67 of the 1996 Act, contending that the 

arbitrator had no jurisdiction. In case it was wrong about that, the Charterer also sought 

leave to appeal under section 69. 

5. Mr Justice Jacobs held that the arbitrator had no jurisdiction, but granted leave to appeal 

to this Court. In addition he granted leave to appeal to the Commercial Court under 

section 69 and indicated that, if it had been necessary, he would have allowed the 

appeal. 

6. As a result, as Mr Timothy Young KC for the Owner insisted, the only matter now 

before us is the section 67 appeal. We must therefore decide the interesting issues about 

the separability principle which have been argued before us. However, for the reasons 

which I shall explain, if the section 67 appeal were to be allowed, the case would have 

to be remitted to the judge to determine the section 69 appeal. The judge explained why 
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he considered that that appeal would have to be allowed and, for what it is worth, I 

agree with him. So success on this appeal would not ultimately avail the Owner. 

The recap 

7. In August 2020 the parties were negotiating the terms of a proposed voyage charter for 

a voyage from Newcastle in Australia to Zhoushan in China with a cargo of 130,000 

metric tons of coal in bulk. The vessel concerned was the “Newcastle Express”, a 

gearless bulk carrier built in 2002 which had only recently been purchased by the 

Owner. The negotiations were carried on through a broker.  

8. On 25th August 2020 the broker circulated what was described as a “M’Term recap”. 

(M’Term stands for “Main Terms”). It is common ground that the recap accurately 

reflected the state of the negotiations thus far. It began (with the bold text in the 

original): 

“AS PER YOUR AUTHORITY/INSTRUCTIONS, IN LINE 

WITH NEGOTIATIONS/EXCHANGES, PLEASED TO 

CONFIRM HAVING – FIXED M’TERM AS FOLLOWS:  

SUB SHIPPER/RECEIVERS APPROVAL WITHIN ONE 

WORKING DAY AFMT1 & RECEIPT OF ALL 

REQUIRED/CORRECTED CERTS/DOCS  

=> RIGHTSHIP INSPECTION WILL BE CONDUCTED ON 

3RD/SEPT. OWNERS WILL PROVIDE REQUIRED CERTS 

LATEST BEFORE VESSEL SELLING [sc. SAILING] (INT. 

5/SEP). OWNERS WILL ENDEAVOR TO PROVIDE ALL 

REQUIRED CERTS/DOCS EARLIEST POSSIBLE.” 

9. There followed 20 terms, which were the kinds of terms one would expect to see 

negotiated for a voyage charter. 

10. Clause 2, which contained details of the vessel, provided among other things that “prior 

to charterers lifting their subjects” the Owner would provide speed and bunker 

consumption figures and a detailed itinerary for the proposed voyage. 

11. Clause 17 was a law and arbitration clause as follows: 

“CONTRACT LAW AND ARBITRATION FORUM: 

GA/ARBITRATION TO BE IN LONDON, ENGLISH [sc. 

LAW] TO BE APPLIED, SMALL CLAIMS PROCEDURE TO 

APPLY FOR CLAIMS USD 50,000 OR LESS.” 

12. Clause 20 provided as follows: 

“CHARTER PARTY:  

 
1 After fixing main terms. 
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OTHERWISE AS PER ATTACHED CHARTERER’S 

PROFORMA C/P WITH LOGICAL ALTERATION.” 

13. The attached proforma was a charterparty form, dated 2017, for a vessel to be 

nominated. It included clause 20, headed “Nomination”, which provided detailed terms 

for the nomination of the performing vessel. These included, in clause 20.1.2, a 

provision that the vessel to be nominated should be acceptable to the charterer, but that 

acceptance in accordance with detailed provisions set out in clause 20.1.4 “shall not be 

unreasonably withheld”. 

Section 67 and section 69 – the framework 

14. Before summarising the facts, it is necessary to say something about the different 

regimes applicable to a challenge to jurisdiction under section 67 of the Arbitration Act 

1996 and an appeal on a question of law under section 69. In the latter case, the court 

is confined to the facts found by the arbitral tribunal and contained in the award; 

extraneous evidence is inadmissible (The Barenbels [1985] 1 Lloyd’s Rep 528, a case 

decided under the 1979 Act which is equally applicable to the 1996 Act). 

15. In contrast, a section 67 challenge involves a rehearing (and not merely a review) of the 

issue of jurisdiction, so that the court must decide that issue for itself. It is not confined 

to a review of the arbitrators’ reasoning, but effectively starts again. That approach was 

confirmed by the Supreme Court in Dallah Real Estate & Tourism Holding Company 

v Ministry of Religious Affairs of the Government of Pakistan [2010] UKSC 46, [2011] 

1 AC 763, which also makes clear that the decision and reasoning of the arbitral tribunal 

is not entitled to any particular status or weight, although (depending on its cogency) it 

will inform and be of interest to the court. See in particular Lord Mance at [26] and 

Lord Collins at [96]. 

16. This has led some commentators to suggest that the present approach is unsatisfactory. 

To the extent that it results in two fully contested hearings on the question of 

jurisdiction, the first before the arbitrators and the second before the court, there is some 

force in that suggestion. In general, a party who takes part in a challenge to jurisdiction 

before the arbitrators can reasonably be expected to deploy its full case and, if it loses 

after a fair procedure, has no inherent right to a second bite at the cherry. Even under 

the present law, however, the court is not without case management powers in such a 

case to control the evidence adduced on any section 67 challenge (see The Kalisti 

[2014] EWHC 2397 (Comm)). The position is different where, as in this case, the party 

challenging jurisdiction takes no part in the arbitration, as it is entitled to do (see section 

72 of the Act). Such a party is entitled to say that it never agreed to the jurisdiction of 

the arbitral tribunal; that it took no part in the arbitral proceedings; that it is not bound 

in any way by whatever view was taken by an arbitral tribunal to which it never agreed 

of the evidence adduced before it; and that it is entitled to fresh consideration of the 

issue by the court. 

17. In the present case there was evidence before the judge which was more extensive than 

the evidence before the arbitrator, and the judge made more extensive findings of fact. 

It is these which form the factual basis on which we must decide this appeal. However, 

although the judge’s findings are more extensive than the arbitrator’s, there is so far as 

I can see only one important difference between them, which is that the arbitrator found 

that the Charterer’s decision to release the vessel (see [20] to [22] below) was 



Judgment Approved by the court for handing down. “Newcastle Express” 

 

 

unreasonable. The judge made no such finding. However, whether this finding is of any 

relevance depends on whether the Charterer was under any (and if so what) contractual 

obligation to lift the subject of shipper’s approval. 

The facts 

18. For the purpose of this appeal, the facts can be briefly stated. 

19. The Owner, who had only recently purchased the vessel and changed its managers, 

intended the vessel to be inspected by Rightship, a widely used vetting system which 

aims to identify vessels which are suitable for the carriage of iron ore and coal cargoes 

(see The Silver Constellation [2008] EWHC 1904 (Comm), [2008] 2 Lloyd’s Rep 440 

at [7] to [13]). The inspection was due to take place on 3rd September 2020 before the 

vessel sailed from Zhoushan where it was discharging. Clause 2 of the recap provided 

that the vessel should be "RIGHTSHIP APPROVED" and that this was to be 

maintained for the duration of the voyage. 

20. By 3rd September, however, Rightship approval had not been obtained. In the morning 

of 3rd September the Charterer advised that: 

“Shippers is not accepting Newcastle Express due to Rightship 

not rectified, kindly consider this vessel free.” 

21. This was followed at 7:14 pm local time, when the Charterer forwarded to the broker a 

message from the shipper which stated that: 

“We prefer not to wait for the said rectification from Owners and 

please arrange for substitute vessel …”  

22. The Charterer added: 

“We hereby release the vessel due to Rightship and not holding 

her any longer. Really appreciate owners' understanding and 

cooperation in this respect.” 

23. It was common ground that, at the time that these messages were sent, the Charterer 

had not “lifted” the “subject” of “shipper/receivers approval”. In other words, the 

Charterer had not provided confirmation to the Owner that there had been approval 

either by the shipper or the receiver, so that there was now a “clean” fixture. The judge 

found, moreover, that neither the shipper nor the receiver had in fact approved the 

vessel. Nevertheless, it has been the Owner’s case that a binding charterparty containing 

an arbitration clause had been concluded, and that by releasing the vessel in this way 

the Charterer had repudiated the contract. 

The arbitration 

24. Consistently with that case, the Owner commenced an arbitration against the Charterer, 

appointed Mr Stuart Fitzpatrick as arbitrator, and called upon the Charterer to appoint 

an arbitrator. However, the member of the Charterer’s staff to whom the notice was 

sent failed to report the matter to his superiors, with the result that the arbitration never 

came to the attention of the Charterer’s management. Accordingly the Owner appointed 
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Mr Fitzpatrick as sole arbitrator and the arbitration proceeded without participation by 

the Charterer. 

25. The arbitrator found in favour of the Owner and awarded damages of US $283,416.21, 

together with interest and costs. His reasoning was that the “subject” of 

“shippers/receivers approval” had to be read together with clause 20 of the proforma 

attached to the recap message, so that the charterparty provided: 

“subject shippers/receivers’ approval within one working day 

after fixing main terms and receipt of all required/corrected 

certificates/documents such approval not to be unreasonably 

withheld.” 

26. He found that the “release (euphemism for rejection)” of the vessel was not reasonable 

because the Owner was under no obligation to provide the result of the RightShip 

inspection until the vessel sailed from Zhoushan, which was intended to occur on 5th 

September 2020. 

The judgment 

27. The Charterer issued an application under section 67 of the 1996 Act challenging the 

award on the ground that the arbitrator had no substantive jurisdiction. In case that 

challenge failed, it also issued an application for leave to appeal on a question of law 

arising out of the award pursuant to section 69 of the Act. Mrs Justice Cockerill ordered 

that the application for leave to appeal (and any appeal if leave was given) should be 

addressed at the oral hearing of the application under section 67, so that there would be 

one “rolled up” hearing addressing both applications. Accordingly, at the hearing before 

Mr Justice Jacobs, there was full argument on both applications. 

28. Mr Justice Jacobs held, in summary, that the effect of the “subject” was that no binding 

contract was concluded until the subject was lifted, which never happened. Just as when 

agreement is reached “subject to contract”, the common practice in the chartering 

market of a vessel being “fixed on subjects” has the effect of negativing any intention 

to enter into contractual relations until the subjects are “lifted”, leaving both parties free 

to withdraw in the meanwhile. The subject in this case, “subject shipper/receivers 

approval”, had this effect, which applied just as much to the arbitration clause as to any 

other clauses of the recap. Accordingly the arbitrator did not have substantive 

jurisdiction and the Charterer’s section 67 challenge succeeded. 

29. In those circumstances the contingent application under section 69 did not arise. 

However, as the application had been fully argued, and in view of the overlap between 

the arguments on each application, the judge set out his conclusions. These were that 

the interrelationship between the “subject” in the recap and the terms of an incorporated 

proforma charterparty raised a question of general public importance on which the 

arbitrator’s conclusion was at least open to serious doubt. Indeed, the judge was inclined 

to think that the award was obviously wrong. Accordingly he granted leave to appeal 

pursuant to section 69. In view of his conclusion under section 67, he did not determine 

the appeal, but he made clear that he would if necessary have allowed the appeal and 

set aside the award. Moreover, he indicated that he did not accept those aspects of the 

Owner’s argument which had in effect sought to uphold the award on the basis of 

arguments not advanced before the arbitrator. 
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The submissions on appeal 

30. For the Owner Mr Young submitted that the judge had failed to give proper effect to 

the separability principle, and that his judgment had created an unprincipled and 

regrettable precedent which is antithetical to the modern “one-stop” dispute resolution 

presumption in contractual interpretation. In circumstances where the parties had 

“expressly” and “undoubtedly” concluded an arbitration agreement, the judge ought 

instead to have applied the separability principle and to have held that the arbitrator did 

have jurisdiction to determine the dispute. 

31. Mr Young summarised his case in five propositions of law as follows, which he 

submitted were supported by the authorities, in particular Harbour v Kansa and Fiona 

Trust: 

(1) Where parties have made or purported to make an agreement containing an 

arbitration clause, the court should start with the presumption that as rational 

business people they intend all disputes arising from their relationship to be 

determined in a single arbitration, even if there is a dispute as to the existence or 

validity of the main agreement. 

(2) That presumption can only be displaced by very clear language or by circumstances 

which directly relate to and impeach the validity of the arbitration clause. 

(3) There is no reason why the invalidity or even non-existence of the purported main 

agreement should necessarily entail the invalidity of the arbitration clause within it. 

(4) There may be cases where, on their special facts or language, the main agreement 

and the arbitration agreement will sink or swim together; but there will need to be 

clear and powerful reasons for this to be the case. 

(5) The function of the court is to support arbitration agreements and not to undermine 

them. 

32. Mr Young submitted that in the present case the question whether the shipper had 

approved the vessel had nothing to do with, and therefore could not impeach, the 

arbitration clause.  

33. For the Charterer, Mr Charles Holroyd supported the reasoning of the judge. He 

submitted that the starting point should be to consider the meaning and effect of the 

“subject” in question, which was to create a pre-condition to the conclusion of a binding 

charterparty which persisted until the subject was “lifted” by the Charterer. It signified 

an unwillingness to enter into contractual relations of any sort, and therefore negatived 

the conclusion of a binding arbitration agreement. The separability principle does not 

mean that a main agreement and an arbitration agreement can never stand or fall 

together and there is no presumption as to whether they do or not. Here the parties did 

not conclude a binding arbitration agreement. The arbitration clause in the recap was 

nothing more than a clause which the parties would have included in their contract if 

the subject had been lifted. While parties who conclude an arbitration agreement are 

generally presumed to favour one-stop adjudication, that presumption tells one nothing 

about whether an arbitration agreement has been entered into in the first place. That 

question has to be answered applying ordinary principles of contract formation. 
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Analysis 

“Subjects” in charterparty negotiations 

34. It is convenient to begin by considering the effect of the “subject” in this case. This 

topic was considered in some detail by Mr Justice Foxton in The Leonidas [2020] 

EWHC 1986 (Comm), [2021] 2 Lloyd’s Rep 165 in a judgment which Mr Holroyd 

described as “a tour de force”, a description which I would endorse. In that case the 

parties reached an agreement for a voyage charter which was stated to be “on subjects”. 

There were four such subjects, three of which were subsequently lifted by the Charterer 

in exchange for a reduction in the demurrage rate which had been negotiated. The one 

remaining subject was “Suppliers’ Approval”. Mr Justice Foxton drew a distinction 

between what he called a “pre-condition”, which prevents a binding contract coming 

into existence, and a “performance condition”, which has the effect that performance 

does not have to be rendered if the subject is not satisfied for reasons other than a breach 

of contract by one of the parties. He said that: 

“52. While each case will depend on its own individual facts and 

commercial context, it is clear that a ‘subject’ is more likely to 

be classified as a pre-condition rather than a performance 

condition if the fulfilment of the subject involves the exercise of 

a personal or commercial judgment by one of the putative 

contracting parties (e.g. as to whether that party is satisfied with 

the outcome of a survey or as to the terms on which it wishes to 

contract with any third party). 

53. While these general principles apply to contracts whether 

they pertain to the domain of land rats or water rats, there is a 

particular feature of negotiations for the conclusion of contracts 

for the employment of ships which should be noted. When the 

main terms for a charterparty have been agreed but the parties 

have yet to enter into contractual relations, this is generally 

referred to by shipowners, charterers and chartering brokers as 

an agreement on ‘subjects’ or ‘subs’, an expression which 

signals that there are pre-conditions to contract which remain 

outstanding. The conclusion of a binding contract in respect of 

such an agreement is seen as dependent on the agreement of the 

relevant party or parties to ‘lift’ (i.e. remove) the subjects.”  

35. This is borne out by the leading textbooks. Thus Carver on Charterparties, 2nd Ed 

(2021), states at para 2-031 that: 

“The parties may agree the terms of a charterparty and one such 

term may be a condition precedent that unless and until the 

condition precedent is satisfied, no binding contract comes into 

being. In charterparty negotiations, such conditions precedent 

are often referred to as ‘subjects’ and the satisfaction of those 

conditions precedents is referred to as the ‘lifting of the 

subjects’.”  

36. To the same effect, Time Charters, 7th Ed (2014), states at para 1.11: 
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“In practice, parties very often indicate that they do not yet 

intend to make a binding contract by saying that their agreement 

is ‘subject to’ conditions. To say an agreement is ‘on subjects’ 

means that it is not binding until the ‘subjects’ in question have 

been ‘lifted’. Generally, only when all subjects are lifted does an 

agreement become a binding contract. At that point the ship is 

‘fully fixed’.” 

37. Examples of terms which have been held to negative contractual intent include “subject 

to details” (The Junior K [1988] 2 Lloyd’s Rep 583), “subject to board approval” (The 

Palladium [2018] EWHC 1056 (Comm)) and “subject to stem” (i.e. the availability of 

a cargo) (Kokusai Kisen Kabushiki Kaisha v Johnson (1921) 8 Ll LR 434). The use of 

a “subject” in the context of charterparty negotiations is therefore well known as a 

device to ensure that a binding contract is not yet concluded, just as is the case with the 

term “subject to contract” in other contexts. 

38. Although an agreement “on subjects” leaves either party free to withdraw until the 

subject is “lifted”, such an agreement nevertheless serves a useful commercial purpose. 

It provides a convenient summary of the state of the parties’ negotiations; it identifies 

what remains to be done in order for the agreement to become binding; and it provides 

commercial (albeit not legal) pressure on the parties not to withdraw for reasons 

unrelated to the subject in question, such as a change in the market. 

39. That being the usual effect of an agreement on subjects, Mr Justice Foxton in The 

Leonidas considered next the effect of the particular subject in that case, namely 

“Suppliers’ Approval”. His conclusion was that it too was a pre-condition which 

negatived contractual intent. While one of his reasons for reaching this conclusion was 

that at least two of the other subjects in that case were clearly pre-conditions (“stem” 

and “management approval”), a consideration which does not arise in the present case, 

this was not a critical factor. Of particular relevance was that “Suppliers’ Approval” 

was a matter which bore on the commercial desirability for the Charterer of entering 

into the charterparty which it was for the Charterer to determine, and that the Charterer 

might have a number of potential suppliers in mind to supply a cargo: 

“61. I prefer [the Charterer’s] contention that the phrase 

encompasses all those approvals which the charterer 

commercially wishes to obtain on the supply side (with the 

Receivers' Approval Subject having an equivalent meaning so 

far as the delivery side is concerned), and it can only be said to 

have been satisfied when the charterer lifts or waives the term. 

… 

62. The conclusion I have reached as to the true scope of the 

Suppliers' Approval Subject provides further strong support for 

the classification of this phrase as a pre-condition and not a 

performance condition. It is for the charterer to determine who 

its contractual supplier will be. It may be in discussions with 

more than one potential supplier at the same time or in quick 

succession, or have a choice between loading a cargo it already 

owns or buying cargo in from a third party. In these decisions, a 

wide range of commercial considerations will be in play. It 
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would be wholly unreal against that background to suggest that 

the charterer was under an obligation to the owner to obtain the 

suppliers’ approval from ‘whoever the defendant intended to be 

the suppliers’ or ‘the approval of the supplier who they said they 

were waiting for the approval of’ when the subject was imposed 

(which was Mr Pearce's submission if I rejected his construction 

of the Suppliers' Approval Subject). This would constrain the 

charterers’ choice of supplier, hinder its ability to ‘change 

horses’ during a negotiation and commit it to obtaining the 

approval of a particular supplier even after negotiations with that 

supplier had broken down and the ‘supplier’ had no reason to 

engage with requests that it approve a vessel to lift a cargo which 

it was not going to supply.” 

40. That reasoning applies with equal force in the present case to the subject of 

“shipper/receivers approval”. In particular, the subject was one which it was for the 

Charterer to “lift”, it being a commercial decision for the Charterer whether to do so, 

as distinct from being dependent on the actions of a third party. The same applies here. 

What matters is not whether the shipper has in fact given its approval (although the 

judge’s express finding and the arbitrator’s implicit finding was that it had not), but 

whether the Charterer has communicated to the Owner that the subject is lifted. 

41. I would conclude, therefore, that the subject in this case was a pre-condition the purpose 

of which was to prevent a binding contract coming into existence. 

42. As I understood his submissions, Mr Young did not seriously dispute that this would 

be so, subject to two points. The first was that because of the separability principle, the 

“subject” did not negative contractual intent so far as the arbitration clause in the recap 

was concerned. The second was that, in accordance with the arbitrator’s reasoning, the 

“subject” should be read together with clause 20 of the attached proforma so as to 

provide that approval could not be unreasonably withheld. I therefore consider next 

each of these points. 

The separability principle  

43. The separability principle, holding that an arbitration agreement is, or must be treated 

as, a contract which is separate from the main contract of which it forms part, is widely 

accepted internationally. It is an important concept for arbitration lawyers, although it 

may be questioned how many business people who include an arbitration clause in their 

contracts are aware that it exists.  

44. The application of the separability principle to the initial validity of a main contract in 

English law was confirmed by the important case of Harbour v Kansa. In that case the 

parties entered into a reinsurance contract containing an arbitration clause. However, 

the reinsurer contended that, because the reinsured was not registered or approved to 

carry on reinsurance business in Great Britain under the Insurance Companies Act 1974 

and 1981, the contract was void for illegality. The question was whether an arbitrator 

appointed pursuant to the arbitration clause had jurisdiction to determine this issue. 
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45. At first instance Mr Justice Steyn held that the arbitrator did not have jurisdiction, but 

his reasoning is important for an understanding of this case and the later case of Fiona 

Trust. He said this ([1992] 1 Lloyd’s Rep 81, 86 col 2): 

“The foundation of an arbitrator’s authority is the arbitration 

agreement. If the arbitration agreement does not in truth exist, 

the arbitrator has no authority to decide anything. Similarly, if 

there is an issue as to whether the arbitration agreement exists, 

that issue can only be resolved by the Court. For example, if the 

issue is whether a party ever assented to a contract containing an 

arbitration clause, the issue of lack of consensus impeaches the 

arbitration agreement itself. Similarly, the arbitration agreement 

itself can be directly impeached on the ground that the arbitration 

agreement itself is void for vagueness, void for mistake, avoided 

on the ground of misrepresentation, duress, and so forth. All such 

disputes fall outside the scope of the arbitration agreement, no 

matter how widely drawn, and are obviously outside the 

arbitrator’s jurisdiction. The scope of the principle of the 

separability of the arbitration agreement only arises for 

consideration where the challenge is directed at the contract, 

which contains an arbitration clause. This fundamental 

distinction requires the Court to pay close attention to the precise 

nature of each dispute.” 

46. This passage appears to be the origin in English law of the concept of an issue which 

“impeaches” an arbitration agreement. It is an important passage, which needs to be 

unpacked. Mr Justice Steyn distinguished between two situations. The first is where the 

dispute is whether a party ever assented to a contract containing an arbitration clause, 

that is to say where the argument is that “I never agreed to that” or “our negotiations 

never got as far as a binding contract”. That is an issue of contract formation, concerned 

with issues such as offer and acceptance and intention to create legal relations. The 

second situation is where the parties did assent to the terms of the contract containing 

an arbitration clause, but their agreement is invalidated on some legal ground which 

renders the contract void or voidable. That is an issue of contract validity. The parties 

did agree, but one of them is contending that the agreement is invalidated.  

47. The passage makes clear that, where the issue is one of contract formation, it will 

generally impeach the arbitration clause: the argument “I never agreed to that” applies 

to the arbitration clause as much as it does to any other part of the contract. But where 

the issue is one of contract validity, that is not necessarily so. It is necessary “to pay 

close attention to the precise nature of each dispute” in order to see whether the ground 

on which the main contract is attacked is one which also impeaches the arbitration 

clause. 

48. Harbour v Kansa was a case where the issue was one of contract validity, not contract 

formation. There was no doubt that the parties had in fact agreed the reinsurance 

contract, which included an arbitration clause. In those circumstances Mr Justice Steyn 

would have wished to hold that the arbitrator had jurisdiction to determine the parties’ 

dispute. The particular issue of illegality (the fact that the reinsured was not registered) 

did not impeach, and in fact had nothing to do with, the validity of the separate 

arbitration agreement contained in the reinsurance contract. But he held that he was 
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constrained to hold otherwise by the decision of this court in David Taylor & Son Ltd 

v Barnett Trading Co [1953] 1 WLR 562. 

49. An appeal to this court was allowed, on the ground that the earlier decision in the David 

Taylor case did not require the conclusion that an arbitrator had no jurisdiction to 

determine an issue of contractual illegality. Two points should be noted. First, all three 

members of the court approved the reasoning of Mr Justice Steyn in all respects, save 

for his view that he was bound by the David Taylor case. Second, all three members of 

the court emphasised that Harbour v Kansa was a case of what I have called contract 

validity, not contract formation.  

50. Lord Justice Ralph Gibson approved the judgment of Mr Justice Steyn in these terms 

(708G-709B, 709F): 

“In brief summary, the judge held as follows. (i) The principle 

of the separability of the arbitration clause or agreement from the 

contract in which it is contained exists in English law; and, 

provided that the arbitration clause itself is not directly 

impeached, the arbitration agreement is, as a matter of principled 

legal theory, capable of surviving the invalidity of the contract 

so that the arbitrators could have jurisdiction under the clause to 

determine the initial validity of the contract. Further, it would be 

consistent to hold that an issue as to the initial illegality of the 

contract is also capable of being referred to arbitration, provided 

that any initial illegality does not directly impeach the arbitration 

clause. (ii) The illegality alleged in this case does not impeach 

the arbitration clause. (iii) The arbitration clause in its proper 

construction is wide enough to cover a dispute as to the initial 

illegality of the contract. (iv) To his evident regret, however, 

Steyn J was driven to hold that the principle of separability could 

not apply when the alleged ground of invalidity of the contract 

the decision of this court in David Taylor & Son Ltd v Barnett 

Trading Co [1953] 1 WLR 562 compelled him to hold that the 

separability principle does not extend to initial illegality. …  

For my part, for the reasons which follow, I would uphold the 

reasoning and conclusions of Steyn J on all aspects of his 

judgment, save for his final conclusion that he was bound by the 

decision in David Taylor & Son Ltd v Barnett Trading Co [1953] 

1 WLR 562 to hold as he did. I would hold that this court can 

properly distinguish the decision in the Taylor case, and I would 

therefore allow this appeal.” 

51. Lord Justice Leggatt also adopted the concept of impeachment of the arbitration clause 

(715G): 

“I also agree that it would be consistent with [the judge’s] 

general approach to say that the initial illegality of the contract 

is capable of being referred to arbitration, provided that it does 

not impeach the arbitration clause itself …” 
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52. Lord Justice Hoffmann did not use the term “impeachment”, but did use language 

having the same effect (723E-G, 724A-B): 

“Mr Longmore [counsel for the reinsurer] therefore accepts, as 

he must, that for some purposes the arbitration clause is treated 

as severable and may survive the termination or even the 

avoidance with retrospective effect of all the other obligations 

under the contract: see Mackender v Feldia AG [1967] 2 QB 590. 

He submits, however, that the separability doctrine cannot apply 

to any rule which prevents the contract from coming into 

existence or makes it void ab initio. In particular, it does not 

apply to a statute or other rule of law which makes the contract 

void for illegality.  

It seems to me impossible to accept so sweeping a proposition. 

There will obviously be cases in which a claim that no contract 

came into existence necessarily entails a denial that there was 

any agreement to arbitrate. Cases of non est factum or denial that 

there was a concluded agreement, or mistake as to the identity of 

the other contracting party suggest themselves as examples. But 

there is no reason why every case of initial invalidity should have 

this consequence. …  

In every case it seems to me that the logical question is not 

whether the issue goes to the validity of the contract but whether 

it goes to the validity of the arbitration clause. The one may entail 

the other but, as we have seen, it may not. …” 

53. He later repeated that “the most common examples of cases in which the ground of 

invalidity of the substantive obligations of the contract also necessarily entails the 

invalidity of the arbitration clause are cases of initial invalidity, such as the absence of 

consensus ad idem, non est factum, mistake as to the person and so forth” (725D-E). 

54. It follows, in my judgment, that Harbour v Kansa provides no support for any argument 

that an arbitrator has jurisdiction to determine an issue of contract formation. On the 

contrary, the clear tenor of the judgments, expressly stated by Mr Justice Steyn (whose 

reasoning was approved by Lord Justice Ralph Gibson) and by Lord Justice Hoffmann, 

is to the opposite effect. 

55. Following Harbour v Kansa Parliament enacted the Arbitration Act 1996, which 

included section 7. This provides: 

“Unless otherwise agreed by the parties, an arbitration 

agreement which forms or was intended to form part of another 

agreement (whether or not in writing) shall not be regarded as 

invalid, non-existent or ineffective because that other agreement 

is invalid, or did not come into existence or has become 

ineffective, and it shall for that purpose be treated as a distinct 

agreement.” 
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56. This section gives statutory recognition to the separability principle. The DAC Report 

on the Arbitration Bill at para 43 noted that the section “sets out the principle of 

separability which is already part of English law (see Harbour Assurance v Kansa 

[1993] QB 701)”, with the explanation that “the doctrine of separability is confined to 

the effect of invalidity etc of the main contract on the arbitration agreement”. It is clear, 

therefore, that Parliament did not intend to go further than what Harbour v Kansa had 

already decided. The section is concerned with issues of contract validity, not contract 

formation. It applies where the main contract is invalid, non-existent or ineffective, but 

there must still be “an arbitration agreement”. This is apparent also from the definition 

of “arbitration agreement” in section 6 of the Act: 

“(1) In this Part an ‘arbitration agreement’ means an agreement 

to submit to arbitration present or future disputes (whether they 

are contractual or not).” 

57. As Mr Young accepted, this refers to an agreement which is legally binding. It follows 

that the same term in section 7 must also refer to an arbitration agreement which is 

legally binding, and thus to one which satisfies the principles of contract formation. As 

Mr Holroyd put it, if there is no binding arbitration agreement in the first place, there 

is nothing to which the separability principle can apply. 

58. Fiona Trust is the case on which Mr Young principally relied. That too was a case of 

contract validity, not contract formation, the question being whether arbitrators had 

jurisdiction to determine whether the contract was voidable as a result of being induced 

by bribery. There were two principal arguments. The first was concerned with the 

construction of the arbitration clause. The argument was that a clause referring to “any 

dispute arising under this charter” did not extend to a dispute as to whether the contract 

was voidable. The House of Lords dealt with this argument by sweeping away the 

distinctions between different forms of arbitration clause based on linguistic nuances 

(described by Lord Hope at [27] as “fussy distinctions”) which in its view had 

disfigured the previous case law. Instead, the right approach to the construction of an 

arbitration clause was to “start from the assumption that the parties, as rational 

businessmen, are likely to have intended any dispute arising out of the relationship into 

which they have entered or purported to enter to be decided by the same tribunal”, a 

presumption which was only to be rebutted by clear language (Lord Hoffmann at [13]). 

We are not concerned with this argument of construction of an arbitration clause in the 

present appeal. 

59. The second argument was that if the owner was entitled to rescind the charterparty 

because of bribery, the whole contract including the arbitration clause would be 

rescinded, so that an arbitrator would have no jurisdiction. It was here that the principle 

of separability came into play. 

60. Lord Hoffmann dealt with this argument in these terms: 

“16. The next question is whether, in view of the allegation of 

bribery, the clause is binding upon the owners. They say that if 

they are right about the bribery, they were entitled to rescind the 

whole contract, including the arbitration clause. The arbitrator 

therefore has no jurisdiction and the dispute should be decided 

by the court. 
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 17. The principle of separability enacted in section 7 means that 

the invalidity or rescission of the main contract does not 

necessarily entail the invalidity or rescission of the arbitration 

agreement. The arbitration agreement must be treated as a 

‘distinct agreement’ and can be void or voidable only on grounds 

which relate directly to the arbitration agreement. Of course 

there may be cases in which the ground upon which the main 

agreement is invalid is identical with the ground upon which the 

arbitration agreement is invalid. For example, if the main 

agreement and the arbitration agreement are contained in the 

same document and one of the parties claims that he never agreed 

to anything in the document and that his signature was forged, 

that will be an attack on the validity of the arbitration agreement. 

But the ground of attack is not that the main agreement was 

invalid. It is that the signature to the arbitration agreement, as a 

‘distinct agreement’, was forged. Similarly, if a party alleges that 

someone who purported to sign as agent on his behalf had no 

authority whatever to conclude any agreement on his behalf, that 

is an attack on both the main agreement and the arbitration 

agreement. 

 18. On the other hand, if (as in this case) the allegation is that 

the agent exceeded his authority by entering into a main 

agreement in terms which were not authorised or for improper 

reasons, that is not necessarily an attack on the arbitration 

agreement. It would have to be shown that whatever the terms of 

the main agreement or the reasons for which the agent concluded 

it, he would have had no authority to enter into an arbitration 

agreement. Even if the allegation is that there was no concluded 

agreement (for example, that terms of the main agreement 

remained to be agreed) that is not necessarily an attack on the 

arbitration agreement. If the arbitration clause has been agreed, 

the parties will be presumed to have intended the question of 

whether there was a concluded main agreement to be decided by 

arbitration. 

19. In the present case, it is alleged that the main agreement was 

in uncommercial terms which, together with other surrounding 

circumstances, give rise to the inference that an agent acting for 

the owners was bribed to consent to it. But that does not show 

that he was bribed to enter into the arbitration agreement. It 

would have been remarkable for him to enter into any charter 

without an arbitration agreement, whatever its other terms had 

been. Mr Butcher QC, who appeared for the owners, said that 

but for the bribery, the owners would not have entered into any 

charter with the charterers and therefore would not have entered 

into an arbitration agreement. But that is in my opinion exactly 

the kind of argument which section 7 was intended to prevent. It 

amounts to saying that because the main agreement and the 

arbitration agreement were bound up with each other, the 
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invalidity of the main agreement should result in the invalidity 

of the arbitration agreement. The one should fall with the other 

because they would never have been separately concluded. But 

section 7 in my opinion means that they must be treated as 

having been separately concluded and the arbitration agreement 

can be invalidated only on a ground which relates to the 

arbitration agreement and is not merely a consequence of the 

invalidity of the main agreement.” 

61. Lord Hope’s speech is to similar effect: 

“33. The appellants' case is that, as there was no real consent to 

the charterparties because they were induced by bribery, there 

was no real consent to the arbitration clauses. They submit that 

a line does not have to be drawn between matters which might 

impeach the arbitration clause and those which affect the main 

contract. What is needed is an analysis of whether the matters 

that affect the main contract are also matters which affect the 

validity of the arbitration clause. As the respondents point out, 

this is a causation argument. The appellants say that no 

substantive distinction can be drawn between various situations 

where the complaint is made that there was no real consent to the 

transaction. It would be contrary to the policy of the law, which 

is to deter bribery, that acts of the person who is alleged to have 

been bribed should deprive the innocent party of access to a court 

for determination of the issue whether the contract was induced 

by bribery. 

34. But, as Longmore LJ said at para 21 of the Court of Appeal's 

judgment, this case is different from a dispute as to whether there 

was ever a contract at all. As everyone knows, an arbitral award 

possesses no binding force except that which is derived from the 

joint mandate of the contracting parties. Everything depends on 

their contract, and if there was no contract to go to arbitration at 

all an arbitrator's award can have no validity. So, where the 

arbitration agreement is set out in the same document as the main 

contract, the issue whether there was an agreement at all may 

indeed affect all parts of it. Issues as to whether the entire 

agreement was procured by impersonation or by forgery, for 

example, are unlikely to be severable from the arbitration clause. 

34. That is not this case, however. The appellants' argument was 

not that there was no contract at all, but that they were entitled 

to rescind the contract including the arbitration agreement 

because the contract was induced by bribery. Allegations of that 

kind, if sound, may affect the validity of the main agreement. 

But they do not undermine the validity of the arbitration 

agreement as a distinct agreement. The doctrine of separability 

requires direct impeachment of the arbitration agreement before 

it can be set aside. This is an exacting test. The argument must 

be based on facts which are specific to the arbitration agreement. 
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Allegations that are parasitical to a challenge to the validity to 

the main agreement will not do. That being the situation in this 

case, the agreement to go to arbitration must be given effect.” 

62. Both speeches distinguish, therefore, between cases where the argument is that no 

contract was concluded at all (in Lord Hoffmann’s example, “one of the parties claims 

that he never agreed to anything in the document and that his signature was forged”; or 

as Lord Hope put it, approving what Lord Justice Longmore had said in the Court of 

Appeal, where there is “a dispute as to whether there was ever a contract at all”) and 

cases where the argument is that the contract apparently agreed is void or voidable. This 

is the distinction between what I have described as contract formation and contract 

validity. In the former case, the argument that no contract was ever agreed necessarily 

affects the arbitration clause because it means that the arbitration clause was not agreed 

either. In the latter case, however, it is necessary to consider whether the ground of 

invalidity in question is one which amounts to “an attack on” or “impeaches” the 

arbitration clause. It will not necessarily do so and, indeed, will be presumed not to do 

so unless the point relates directly to the arbitration agreement. 

63. This is entirely consistent with the approval by the Court of Appeal in Harbour v Kansa 

of the reasoning of Mr Justice Steyn at first instance in that case, including his 

recognition that “if the issue is whether a party ever assented to a contract containing 

an arbitration clause, the issue of lack of consensus impeaches the arbitration agreement 

itself”. It is inconceivable that the House of Lords intended to depart from the reasoning 

in Harbour v Kansa, which included recognition of the distinction between contract 

formation and contract validity, without expressly saying so, not least as Lord 

Hoffmann had been a party to the decision in Harbour v Kansa, to which he referred 

with approval at [9]. 

64. The distinction between contract formation and contract validity has been applied in 

two first instance cases in this jurisdiction, albeit not in these terms. In Pacific Inter-

Link Sdn Bhd v EFKO Food Ingredients Ltd [2011] EWHC 923 (Comm) the parties 

were negotiating contracts for the sale of palm oil. They had reached agreement on the 

terms to be included, which included a FOSFA arbitration clause, but the proposed 

seller had made clear that the contracts would only become effective once formal 

documents were returned to it signed and stamped by an authorised representative of 

the proposed buyer, which did not happen. It was, therefore, in effect a “subject to 

contract” case. Nevertheless the proposed buyer maintained that a binding arbitration 

agreement had been concluded. Mr Justice David Steel rejected this submission as “not 

arguable”: 

“47. It is not arguable that the arbitration clause contained within 

the original offer was nevertheless accepted by the counter-offer. 

The submission advanced by EFKO was that, in sorting out the 

details of the contracts, the parties agreed FOSFA arbitration 

even if the terms of the main contract were never concluded. But 

this is a contradiction in terms. There was no contract the details 

of which needed to be sorted out.” 

65. The decision of Mr Justice Eder in The Pacific Champ [2013] EWHC 470 (Comm), 

[2013] 2 Lloyd’s Rep 320, on facts very similar to those of the present case, is to the 

same effect. The parties were negotiating a time trip charter and had reached agreement 
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on the terms to be included, which included an arbitration clause. A recap was sent 

which set out those terms, “SUB CHTRS RECONFIRMATION 0900 HRS NYT Feb 

13, 2008”. The issue was whether a binding arbitration agreement had been concluded, 

giving an arbitral tribunal jurisdiction to determine whether a binding charter fixture 

had been concluded. Mr Justice Eder held that it had not, rejecting a submission that 

the principle of separability meant that the arbitration agreement could only be 

challenged on grounds relating directly to the arbitration agreement and not merely to 

the main agreement. Rather, he held that the provision for arbitration was, like all the 

other terms set out in the recap, conditional on the subjects being satisfied. Thus the 

fixture and the arbitration agreement stood or fell together. 

66. A similar approach has been adopted in Singapore. In BCY v BCZ [2016] SGHC 249, 

[2016] 2 Lloyd’s Rep 583 the parties were negotiating an agreement for the sale of 

shares. Their negotiations were expressed to be subject to the execution of a mutually 

acceptable agreement. The drafts exchanged between them contained an arbitration 

clause, but they continued to negotiate on other points. The plaintiff decided not to 

proceed, but the defendant commenced arbitration proceedings, contending that an 

arbitration agreement had been concluded, relying on the principle of separability. The 

plaintiff brought an action for a declaration that there was no arbitration agreement in 

existence. Mr Justice Steven Chong agreed. He introduced his judgment as follows: 

“1. When the jurisdiction of an arbitral tribunal is challenged on 

the basis that there is no binding arbitration agreement, the usual 

ground for such a challenge is that the contract which 

incorporates the arbitration clause was itself never concluded. In 

this familiar situation, it has been held that the validity of the 

arbitration agreement and the existence of a binding contract 

would ‘stand or fall together’ and the court would usually 

determine both issues collectively (see Hyundai Merchant 

Marine Co Ltd v Americas Bulk Transport Ltd (The Pacific 

Champ) [2013] 2 Lloyd’s Rep 320 at paras 35 and 36, cited in 

Jiangsu Overseas Group Co Ltd v Concord Energy Pte Ltd 

[2016] SGHC 153, [2016] 4 SLR 1336 at para 48).” 

67. Mr Justice Steven Chong dealt first with principle of separability as it affects the 

governing law of the arbitration agreement. A feature of the case was that the latest 

draft of the proposed agreement provided for New York law to govern the main 

agreement, but with an arbitration clause providing for arbitration in Singapore. As it 

was common ground that the question whether an arbitration agreement had been 

concluded was to be decided in accordance with the governing law of that putative 

arbitration agreement, identification of that governing law was a necessary first step. 

The judge said: 

“60. The suggestion that the arbitration agreement is a distinct 

agreement with a governing law distinct from that of the main 

contract is often justified by the doctrine of separability. 

However, the doctrine of separability serves to give effect to the 

parties’ expectation that their arbitration clause -- embodying 

their chosen method of dispute resolution -- remains effective 

even if the main contract is alleged or found to be invalid. It does 

not mean that the arbitration agreement forms a distinct 
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agreement from the time the main contract is formed. Resort 

need only be had to the doctrine of separability when the validity 

of the arbitration agreement itself is challenged. This is clear 

from article 16 of the UNCITRAL Model Law on International 

Commercial Arbitration set out in the first schedule of the 

[International Arbitration Act] (“Model Law”) …  

61. Separability serves the narrow though vital purpose of 

ensuring that any challenge that the main contract is valid does 

not, in itself, affect the validity of the arbitration agreement. This 

is necessary because the challenge to the validity of the 

arbitration agreement often takes the form of a challenge to the 

validity of the main contract. However, as Moore-Bick LJ noted 

in Sul América [Sulamérica Cia Nacional de Seguros SA v Enesa 

Engenharia SA [2012] EWCA Civ 638, [2013] 1 WLR 102], 

separability does not ‘insulate the arbitration agreement from the 

substantive contract for all purposes’ (at para 26). It is one thing 

to say that under the doctrine of separability, a party cannot avoid 

the obligation to submit a dispute to arbitration by merely 

denying the existence of the underlying contract; it is quite 

different to say that because of this doctrine, it is intended to 

enter into an arbitration agreement independent of the underlying 

contract. This does not reflect commercial reality.” 

68. Having concluded that the governing law of the putative arbitration agreement was the 

law of New York, Mr Justice Steven Chong turned to the question whether there was a 

valid and binding arbitration agreement at all. He held that the separability principle 

was not relevant to this question, which fell to be decided applying the usual 

requirements for the formation of a contract: 

“79. Mr Jeremiah also submitted that the doctrine of separability 

supported his argument that the arbitration agreement could have 

been concluded prior to the SPA. However, as I have explained 

above, the doctrine of separability is only relevant where an 

arbitration agreement forms part of a main contract -- the 

doctrine prevents a party from impugning the arbitration 

agreement simply by alleging that the main agreement was 

invalid. In this case, Mr Jeremiah’s case is that the arbitration 

agreement was concluded before the conclusion of the SPA. 

There is no need to invoke the doctrine of separability. The 

court’s task, in deciding whether the arbitrator had the 

jurisdiction to hear the dispute, is to consider the usual 

requirements for the formation of a contract under the applicable 

law. This was the way both parties agreed to address the 

jurisdictional issue.” 

69. Because the governing law of the putative arbitration agreement was the law of New 

York, the applicable “usual requirements for the formation of a contract” were those 

provided for by New York law, namely offer, acceptance, consideration, mutual assent 

and intent to be bound (see at [82]). These are no different, of course, from those which 

apply under English law. Applying those principles, the judge held at [82] that there 
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was “no objective manifestation of any mutual intention by the parties to be bound by 

the arbitration agreement”. In particular, the fact that the parties had agreed on the 

wording of the arbitration clause and made no further changes to it thereafter did not 

mean that they intended to be bound by it as an independent contract (see at [86]), while 

the fact that the negotiations were “subject to contract” prevented any of the terms of 

the proposed agreement, including the arbitration clause, from becoming binding (see 

at [93]).  

70. The judge found support for this view in Born, International Commercial Arbitration, 

a leading work on international arbitration (2nd Ed (2014), pages 795-6): 

“In many instances, it will be difficult to show that the parties 

did not agree to be bound by an underlying commercial contract, 

but nonetheless intended to conclude an arbitration agreement 

associated with that contract. For example, parties not 

infrequently exchange drafts of proposed contracts, including 

comments on both draft arbitration provisions and draft 

commercial terms; sometimes, parties reach agreement on the 

terms of an arbitration clause before doing so on commercial 

terms. If no agreement is ever reached on the commercial terms 

of the underlying contract, it is sometimes argued that the 

exchange of identical drafts of an arbitration clause, whose terms 

both parties accept, evidences an agreement on the arbitration 

provision (notwithstanding the lack of agreement on the 

underlying contract).  

Although dependent on the fact of individual cases, arguments 

of this sort are generally difficult to sustain. The parties’ 

agreement on the terms of an arbitration clause does not typically 

amount to a mutual intention to be legally bound by that 

provision, absent conclusion of the underlying contract. Rather, 

such exchanges typically indicate agreement on the text of an 

arbitration clause, but an intention to be legally bound by that 

arbitration provision when, but only when, the underlying 

contract is also concluded. That conclusion is often reinforced 

by inclusion of caveats on negotiating materials indicating that 

the drafts are ‘subject to contract’, ‘without prejudice’, or 

otherwise conditional upon final agreement and formal 

execution of the contracts in question.” 

71. Finally, Mr Justice Steven Chong rejected a submission that a different approach to the 

applicability of the doctrine of separability was required as a result of the decision of 

the House of Lords in Fiona Trust. After citing what Lord Hoffmann had said at [18] 

which I have already set out, he said: 

“89. The challenge to the arbitration clause in that case took the 

form of a challenge to the validity of the main contract on the 

ground that it had been procured by bribery. Given that the 

arbitration clause was not impugned on the basis that the main 

contract was not concluded, this observation takes us no further 

than the question of what it means for an arbitration clause to be 
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‘agreed’ -- whether that means agreement to the wording of the 

clause, or agreement to be bound by it.  

90. The underlying principle, as I have found, is that agreeing to 

the wording of the arbitration clause does not per se equate to an 

intention to be contractually bound to arbitrate absent the 

conclusion of the contract under which the arbitration clause was 

negotiated.” 

72. I have cited from the judgment in BCY v BCZ at some length because it represents the 

fullest (and if I may say so, clearest) treatment cited to us of the application (or rather 

non-application) of the separability principle to issues of contract formation; it 

demonstrates that the distinction which I have sought to explain between issues of 

contract formation and contract validity is recognised in at least one other leading 

jurisdiction which is a centre of international arbitration; it demonstrates that the 

distinction is recognised in at least one widely used textbook on international arbitration 

(incidentally described by the majority in the Supreme Court in Enka v Chubb at [107] 

as a “monumental work”); it recognises in terms that Fiona Trust was a case of contract 

validity, not contract formation; and it was referred to with approval by the Supreme 

Court in Enka v Chubb by both the majority (at [57] and [58]) and the minority (at [224] 

and [225]), albeit on the issue of the governing law of the arbitration clause. It 

demonstrates also the value of dialogue between courts exercising jurisdiction in 

commercial cases, in which we can each learn much from the other. 

73. As Mr Justice Gross observed in UR Power GmbH v Kuok Oils & Grains Pte Ltd [2009] 

EWHC 1940 (Comm), [2009] 2 Lloyd’s Rep 495 at [35], there is a “vast literature on 

the topic of separability and its true scope”. The current third edition (2021) of Mr 

Born’s book contains in Chapter 3 an extensive discussion of the way in which this 

topic has been treated in numerous jurisdictions, including the United States where, it 

appears, the Supreme Court has also acknowledged the distinction between contract 

validity (for the arbitrator to decide) and contract formation (for the court): see in 

particular the discussion at pages 442-3 of the case of Buckeye Check Cashing, Inc v 

Cardegna 546 US 440 (2006). However, the materials cited to us in this appeal did not 

even scratch the surface of this literature. 

74. The discussion in Mr Born’s book includes at pages 493-5 the valuable insight that the 

non-existence of the main contract does not necessarily mean that an arbitration 

agreement is also non-existent. Rather, the separability principle means that the 

question of contract formation must be asked twice, once in relation to the main contract 

and again in relation to the arbitration agreement. In most cases the same answer will 

be given to both questions, although it is theoretically possible for parties to conclude 

a binding agreement to arbitrate even if they have not (or not yet) agreed on the main 

contract. But in both cases the issue is one of contract formation, in particular whether, 

applying usual principles, the parties have evinced an intention to be bound. As Mr 

Born puts it: 

“It is true that the non-existence of an underlying contract may 

be accompanied by the nonexistence of the arbitration 

agreement. Thus, where two parties never met or negotiated in 

any way, there will be no arbitration agreement and no 

underlying contract. This is not, however, in any way 
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inconsistent with the separability presumption; on the contrary, 

properly analyzed, this type of case is a useful illustration of the 

separability presumption’s application.  

As discussed above, the separability presumption does not 

provide that, where the underlying contract is non-existent or 

invalid, the arbitration agreement is nonetheless necessarily 

existent and valid. Rather, that the arbitration agreement may be 

existent and valid even if the underlying contract is not; that is 

because the arbitration agreement is presumptively a separate 

agreement, distinct from the underlying contract, whose terms 

and status differ from those of the underlying contract. The 

relevant question, therefore, is whether the parties did or did not 

negotiate and conclude a valid agreement to arbitrate their 

disputes even if they did not also conclude the underlying 

contract.  

In general, given the close relationship between the underlying 

contract and the arbitration agreement, defects in the formation 

of the former are likely to affect the latter: parties do not 

ordinarily agree to arbitration provisions in the abstract (‘floating 

in the legal ether’), without an underlying contract. Nevertheless, 

there will be instances where the parties are held to have 

concluded their negotiations, and reached a valid binding 

agreement, on an arbitration clause, but not on the underlying 

contract. …  

The most difficult issues arise when a particular alleged defect 

in formation affects both the arbitration clause and the 

underlying contract (e.g. the contract, including the arbitration 

clause, was never executed, or the contract was affected by 

forgery, or a party lacks mental capacity). These are cases of 

‘doubly relevant facts’ or ‘identities of defects’, is 

simultaneously relevant to the validity or existence of both the 

underlying contract and the associated arbitration agreement.  

In these cases, absent special or additional circumstances, the 

reasons for the defect in the underlying contract almost always 

also affects the substantive validity of the arbitration agreement. 

There is seldom a credible basis for arguing that forgery of a 

signature on a contract, affecting the underlying contract, does 

not also impeach the arbitration clause: unless the arbitration 

clause was separately signed, or agreed in some other manner, 

then a forged signature on the underlying contract evidences the 

absence of agreement on anything in that document. Similarly, 

the failure to execute the underlying contract will generally 

evidence a failure to agree upon the associated arbitration clause; 

there may be cases where separate expressions of assent exist 

with regard to the arbitration agreement, but the circumstances 

will be unusual, and must be established through allegations 
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directed specifically at the existence of an arbitration agreement. 

…” 

75. I do not accept that the approach which I have set out is (as Mr Young submitted) 

“antithetical to the modern ‘one-stop’ dispute resolution presumption in contractual 

interpretation”. That presumption is concerned with the interpretation of dispute 

resolution clauses, as made clear in Fiona Trust. But there is no issue about the 

interpretation of the arbitration clause in this case. The presumption has nothing to do 

with the question whether the parties have concluded a contract (including a contract to 

arbitrate) in the first place. On the contrary, to hold that the question whether a binding 

arbitration agreement has been concluded is subject to ordinary principles of contract 

formation is a principled approach. It recognises that an arbitration agreement is a 

contract like any other, so that there is no justification for treating the question whether 

such an agreement has been concluded as subject to special presumptions uniquely 

applicable in arbitration cases. One-stop shopping is all very well, but if the parties have 

not entered into an arbitration agreement, the shop is not open for business in the first 

place. 

76. The only case cited to us which comes anywhere near calling into question the approach 

which I have set out above is UR Power v Kuok Oils & Grains. In this case Mr Justice 

Gross held that there was a binding sale contract between the parties, which was subject 

to a FOSFA arbitration clause. The contract was subject to a requirement that the buyer 

should open a letter of credit, but this was (in the terms later used by Mr Justice Foxton 

in The Leonidas) a performance condition and not a pre-condition to the formation of a 

binding contract. Accordingly the arbitrators had jurisdiction to determine the parties’ 

dispute. As Mr Justice Gross noted, it was therefore unnecessary to determine whether 

the separability principle would have given the arbitrators jurisdiction even if the letter 

of credit term had been a pre-condition. He observed at [35] that “this issue raises points 

of no little difficulty and of some general interest” and that as the issue did not arise, 

“this does not seem to be the occasion to explore such an issue in depth or to express a 

concluded view”. Nevertheless, he went on to express at [40] the “provisional 

inclination” that it was “strongly arguable” that the arbitrators would have had 

jurisdiction: 

“In principle, therefore, an arbitration agreement may be binding 

even though the underlying contract has not come into existence. 

With respect to Mr Collett’s argument to the contrary, it does not 

follow that in every case where pre-contractual negotiations have 

not resulted in a binding (underlying or matrix) contract, an 

arbitration clause discussed in the course of those negotiations 

would [sc. would not] be binding. Whether it is or not will 

necessarily be a question of fact and degree, depending on the 

circumstances of the individual case.” 

77. I do not regard this avowedly provisional and tentative view as detracting from the 

analysis which I have set out. 

Contract formation principles 

78. The applicable principles of contract formation are those set out in the leading case of 

RTS Flexible Systems Ltd v Molkerei Alois Müller GmbH & Co KG [2010] UKSC 14, 
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[2010] 1 WLR 753, applying the earlier case of Pagnan SpA v Feed Products Ltd [1987] 

2 Lloyd’s Rep 601. In brief, and so far as relevant for present purposes, Lord Clarke 

approved the principle stated in Pagnan that: 

“Even if the parties have reached agreement on all the terms of 

the proposed contract, nevertheless they may intend that the 

contract shall not become binding until some further condition 

has been fulfilled. That is the ordinary ‘subject to contract’ case.” 

Application of the principles in the present case 

79. Drawing these points together, and leaving to one side for the moment Mr Young’s 

submission that the “subject” in this case needs to be read together with clause 20 of 

the proforma, in my judgment the position in the present case is clear. 

80. It can be summarised as follows: 

(1) The use of “subjects” in charterparty negotiations is a conventional and well-

recognised means of ensuring that no binding contract is concluded, and (at least in 

many cases) is equivalent to the expression “subject to contract”, although that 

particular expression is not generally used in this field. 

(2) The “subject” in the present case was a pre-condition whose effect was to negative 

any intention to conclude a binding contract until such time as the subject was lifted. 

(3) As a result, either party was free to walk away from the proposed fixture at any 

time, and for any reason, until the subject was lifted, which it never was. 

(4) The negativing of an intention to conclude a binding contract applied as much to 

the arbitration clause as to any of the other clauses set out in the recap. In this regard 

it is worth citing the comments of Lord Hamblen and Lord Leggatt in Enka v Chubb 

at [53(iv)]: 

“The principle that an arbitration agreement is separable from 

the contract containing it is an important part of arbitration law 

but it is a legal doctrine and one which is likely to be much better 

known to arbitration lawyers than to commercial parties. For 

them a contract is a contract; not a contract with an ancillary or 

collateral or interior arbitration agreement. They would therefore 

reasonably expect a choice of law to apply to the whole of that 

contract.” 

The same reasoning applies equally to a “subject” which is intended to negative 

contractual intention. Commercial parties would reasonably expect such a “subject” 

to apply to the whole proposed contract and not to everything apart from the 

proposed arbitration clause. 

(5) These conclusions are unaffected by the separability principle. That principle 

applies where the parties have reached an agreement to refer a dispute between them 

to arbitration, which they intend (applying an objective test of intention) to be 

legally binding. It means that a dispute as to the validity of the main contract in 

which the arbitration agreement is contained does not affect the arbitration 
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agreement unless the ground of invalidity relied on is one which “impeaches” the 

arbitration agreement itself as well as the main agreement. But it has no application 

when, as in the present case, the issue is whether agreement to a legally binding 

arbitration agreement has been reached in the first place. 

(6) What the parties agreed in their negotiations in the present case was that, if a binding 

contract was concluded as a result of the subject being lifted, that contract would 

contain an arbitration clause. Nothing more. It is misleading to say that they entered 

into an arbitration agreement merely by acknowledging that any contract concluded 

between them would contain such a clause. 

Reading the subject with clause 20 of the proforma 

81. It remains to consider the submission that the “subject” in this case needs to be read 

together with clause 20 of the proforma charterparty which was attached to the recap 

message. It will be recalled that this was the view which the arbitrator took. He 

concluded that, reading the “subject” of “shippers/receivers approval” together with 

clause 20 of the proforma, the effect of the “subject” could be restated as follows: 

“subject shippers/receivers’ approval within one working day 

after fixing main terms and receipt of all required/corrected 

certificates/documents such approval not to be unreasonably 

withheld.” 

82. I would agree with Mr Young that if this were the correct reading, it would cast the 

“subject” in a very different light. It would mean that the “subject” was properly to be 

regarded as a performance condition, rather than a pre-condition which had the effect 

of negativing contractual intent. In that case, the arbitration agreement would have been 

concluded as part of a binding charterparty contract, and the arbitrator would therefore 

have had jurisdiction over the parties’ dispute. 

83. However, I agree with Mr Justice Jacobs that this is an untenable reading. The judge 

gave a number of reasons for that view. In my judgment it is sufficient to say that clause 

20 of the proforma, which is concerned with the nomination of a vessel under a 

charterparty for a vessel to be nominated, has no application to a charterparty for a 

named vessel. There is, therefore, no question of seeking to read the two provisions 

together.  

Conclusion 

84. For the reasons which I have given I would dismiss the appeal. The judge was right to 

conclude that the arbitrator had no substantive jurisdiction and that his award should be 

set aside pursuant to section 67 of the Arbitration Act 1996. 

Other matters 

85. There are two other matters which should be mentioned. The first is that, in view of my 

conclusion on section 67, the appeal under section 69 does not arise. However, if I had 

concluded that the separability principle meant that the arbitrator did have jurisdiction 

in this case, it would have been necessary to remit the matter to Mr Justice Jacobs so 

that he could decide the section 69 appeal. Mr Young submitted that, in that event, the 
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remission should be to a different judge. He referred to the practice in the Commercial 

Court that the judge who grants permission to appeal does not usually hear the 

substantive appeal (see CVLC Three Carrier Corp v Arab Maritime Petroleum 

Transport Co [2021] EWHC 551 (Comm) at [23] and [24]). But that sensible practice 

has no application to a case such as the present, where there was a rolled up hearing, 

with the application for permission to appeal and the appeal heard together. The 

position is that Mr Justice Jacobs has heard the appeal, albeit that in view of his 

conclusion on section 67, there was no need for him to give judgment on it. If we were 

to hold that he was wrong on the issue of jurisdiction, it would become necessary for 

him to give that judgment. In that event, he made clear that he would have allowed the 

appeal. For what it is worth, I agree that he would have been right to do so, although 

the matter could only have come before this court if the court below had given 

permission for a second appeal under section 69(8) of the 1996 Act. It follows that a 

successful appeal on the issue of separability would not ultimately have availed the 

Owner. 

86. The second matter arises out of a concern expressed at the hearing that, in practice, a 

party who wishes to contend that a binding contract including an arbitration agreement 

has been concluded has no real choice other than to commence arbitration, and therefore 

faces the expense of proceedings before arbitrators, followed by a section 67 challenge 

in court. However, that is not necessarily so. As I said in The Kalisti at [4], one obvious 

solution in circumstances such as the present case would be for the parties to make an 

ad hoc agreement to submit the issue whether a binding contract has been concluded to 

arbitration, without prejudice to any issue whether such an ad hoc agreement is 

necessary. There could be no serious objection to that course. One party wants to 

arbitrate its claim, while the other party was prepared to arbitrate any dispute if a 

contract had been concluded and can therefore have no sensible objection to arbitration 

as a process to resolve a dispute of this nature. If that course is taken, the arbitrators 

will produce an award which, subject only to the possibility of a section 69 appeal on a 

question of law, will be final and binding. That ought to satisfy both parties. In the 

present case that course was not taken, and was not even explored because the Owner’s 

notice of arbitration never reached the Charterer’s management as a result of the 

misconduct of one of the Charterer’s employees. But that is an unusual circumstance. 

It should not be thought that a claimant in circumstances such as the present case is 

necessarily faced with multiple proceedings. 

Lord Justice Birss: 

87. I agree. 

Lord Justice Snowden: 

88. I also agree. 


