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In the case of Orlovskiy v. Ukraine,
The European Court of Human Rights (Fifth Section), sitting as a Chamber composed of:
	Mark Villiger, President,
	Angelika Nußberger,
	Boštjan M. Zupančič,
	Ganna Yudkivska,
	Vincent A. De Gaetano,
	Helena Jäderblom,
	Aleš Pejchal, judges,
and Claudia Westerdiek, Section Registrar,
Having deliberated in private on 10 March 2015,
Delivers the following judgment, which was adopted on that date:
PROCEDURE
1.  The case originated in an application (no. 12222/09) against Ukraine lodged with the Court under Article 34 of the Convention for the Protection of Human Rights and Fundamental Freedoms (“the Convention”) by a Ukrainian national, Mr Sergey Vladimirovich Orlovskiy (“the applicant”), on 5 May 2009.
2.  The applicant, who had been granted legal aid, was represented by Mr A.L. Lesovoy, a lawyer practising in Simferopol. The Ukrainian Government (“the Government”) were represented, most recently, by their then Acting Agent, Ms O. Davydchuk, of the Ministry of Justice.
3.  The applicant сomplained, in particular, that his detention from 28 July to 1 August 2006 and from 19 February to 18 March 2009 was devoid of any legal basis, that the length of his detention was unreasonable, that he had no effective procedure by which to challenge the lawfulness of his detention, and that during his detention he was not allowed to see or correspond with his family.
4.  On 15 November 2012 the application was communicated to the Government.
THE FACTS
	I.  THE CIRCUMSTANCES OF THE CASE

5.  The applicant was born in 1968 and, at the time of the most recent communication from the applicant, was detained in Odessa.
A.  The applicant’s arrest
6.  On an unspecified date in 2006 K. mentioned in a confession given whilst being questioned by the police that the applicant had participated in the murder of Z., a gang member, in 2002.
7.  On 28 July 2006 the applicant was stopped on the motorway and arrested by police, who also seized his car.
8.  According to the applicant, the reasons for his arrest were not clearly explained to him. Between 28 July and 1 August 2006 he was transferred to various police units and questioned.
9.  On 30 July 2006 the police found explosives in the car which had been seized from the applicant upon his arrest.
10.  On 1 August 2006 criminal proceedings were instituted against the applicant on suspicion of the illegal possession of explosives and the murder of Z., and an arrest report was drafted and countersigned by the applicant.
B.  Criminal proceedings against the applicant and his detention
11.  On 4 August 2006 the Kyivskiy District Court of Odessa (“the Kyivskiy Court”) remanded the applicant in custody for ten days pending collection of information concerning his person.
12.  On 10 August 2006 the applicant was formally charged with possessing illegal explosives and taking part in the murder of Z., which had been committed by an organised gang in 2002.
13.  On 11 August 2006 the Kyivskiy Court remanded the applicant in custody for two months, to be counted from 28 July 2006. The court noted that the gravity of the charges against the applicant constituted a sufficient basis for the fear that he would abscond or interfere with the investigation if released.
14.  On the same day the court made a separate ruling drawing the attention of the Minister of the Interior to breaches of the applicant’s rights whilst effecting his arrest. It noted, in particular, that the applicant’s undocumented detention between 28 July and 1 August 2006 was unlawful. The court asked the Minister to investigate the incident. The case file does not show any follow-up.
15.  The applicant, acting through his lawyer, appealed against the detention order. He submitted that he had good references from his employer, had a family including three children who were minors, and that he had been suffering from health problems.
16.  On 17 August 2006 the Odessa Regional Court of Appeal (“the Odessa Court of Appeal”) rejected the applicant’s appeal. The court noted, in particular, that taking into account the gravity of the charges against the applicant, together with the fact that he resided in Crimea ‒ whereas the investigative authority was located in Odessa ‒ there was reason to fear that he might abscond or interfere with the investigation if released.
17.  On 25 September 2006 the Odessa Court of Appeal extended the applicant’s detention until 28 February 2007, stating in general terms that the applicant might abscond, pressure witnesses or interfere with the investigation if released.
18.  On 23 February 2007 the applicant, represented by his lawyer, lodged an objection against the investigative authority’s request to extend his detention. He reiterated that he had a permanent address, a family with three children who were minors, and that prior to his arrest he had been engaged in lawful business activity. He referred to the aggravation of his ulcers and stated that during the time he had been held in custody, no investigative action involving him had been initiated and no new evidence of his involvement in any crime had been discovered.
19.  On 26 February 2007 the Odessa Court of Appeal allowed the investigative authority’s request and extended the applicant’s detention until 28 April 2007, giving the same reasons as in its decision of 25 September 2006.
20.  On 20 April 2007 the applicant, represented by his lawyer, and citing the same reasons as before, again brought an objection against the investigative authority’s request to extend his detention.
21.  On 24 April 2007 the Supreme Court further extended the applicant’s detention until 22 August 2007, stating that additional investigative action needed to be taken and there were no reasons to release the applicant.
22.  On 9 August 2007 the applicant was charged with participation in several other offences committed in a gang, including murders, abductions, and torture.
23.  On 14 August 2007 the Supreme Court granted the investigative authority’s request to extend the detention of six purported criminal gang members, including the applicant, until 17 February 2008. It noted the gravity of the charges, the fact that the investigation related to thirty different episodes of alleged crimes committed by a criminal association and that the investigative authorities needed more time to finish their work.
24.  According to the Government, during the pre-trial investigation the authorities interviewed in total 17 defendants, 21 victims and 275 witnesses, conducted 30 face-to-face confrontations, 37 identification parades, 20 reconstructions and 14 seizures, obtained 66 experts’ reports and carried out a number of other investigative actions.
25.  On 18 December 2007 the applicant was presented with the final bill of indictment. In addition to previous charges, the applicant was also indicted for participation in an armed gang (banditry).
26.  On 24 December 2007 the investigation was completed and the applicant and his co-defendants were given time to study the case file.
27.  On 24 January 2008 the Kyiv City Court of Appeal (“the Kyiv Court of Appeal”) extended the applicant’s detention until 20 August 2008, noting the gravity of the charges, confirming that the decision to place him in detention was correct, and referring to the need to complete the study of the case file.
28.  On 14 August 2008 the applicant lodged an objection against the investigative authority’s request to extend his detention. He argued, in particular, that the reason that familiarisation with the case file materials was taking so long was poor procedural organisation.
29.  On 15 August 2008 the Kyiv Court of Appeal extended the applicant’s detention until 20 October 2008, citing the same reasons as in its decision of 24 January 2008.
30.  On 9 October 2008 the applicant notified the prosecutor’s office that although there was some case file material he had not yet seen, he waived his right to further study and asked to be released pending trial.
31.  On 12 October 2008 the General Prosecutor’s Office promised to send the applicant the relevant procedural forms but stated that there were no grounds for his release.
32.  On 14 October 2008 the applicant again objected, in similar terms, to the prosecution’s request for extension of his detention.
33.  On 15 October 2008 the Kyiv Court of Appeal allowed the prosecution’s request, extending the applicant’s detention until 20 December 2008, and stating, in addition to reasons given previously, that the defendants needed time to complete the study of the case file.
34.  On 16 December 2008 the Kyiv Court of Appeal further extended the applicant’s detention until 19 February 2009, citing the same reasons.
35.  Between 19 February and 18 March 2009 the applicant remained in detention.
36.  On 18 March 2009 the Odessa Court of Appeal, acting as the trial court, held a preparatory hearing in the applicant’s and his co-defendants’ case. It rejected the applicant’s request for release, lodged on the same day, stating that there was no basis for granting it.
37.  On 15 June 2011 the applicant, represented by his lawyer, asked to be released pending trial, arguing that his health was deteriorating, that there was insufficient evidence against him, that because all the witnesses and victims had already testified at trial the applicant would not be able to pressure them, and lastly that he had good references, two dependent children who were minors, and a permanent address.
38.  On 15 June 2011 the Odessa Court of Appeal rejected the applicant’s request, noting the gravity of the charges against him and stating that the trial was not complete and that there was no reason to release him.
39.  According to the Government, a total of 151 hearings were held in the case by the Odessa Court of Appeal, a number of which were adjourned, some due to the failure of one of the defendants ‒ who was at liberty ‒ to attend.
40.  On 18 October 2011 the Odessa Court of Appeal found the applicant guilty of murder, kidnapping, and banditry and sentenced him to fourteen years’ imprisonment with confiscation of his property.
41.   According to the applicant, on 30 July 2013 the Higher Civil and Criminal Court, on appeal from him and his lawyer, upheld his conviction and amended the judgment of the trial court, rectifying the domestic legal classification of one of the offences.
C.  Family visits and correspondence during detention
42.  On 16 October 2006 the General Prosecutor’s Office rejected the request for a meeting with the applicant lodged by I.O., the applicant’s wife. The General Prosecutor’s Office noted there was “no indication that a meeting between the relatives and [the applicant] was necessary” at the time.
43.  According to the applicant, he was denied the possibility of meeting or corresponding with his family for the entire period of his pre-trial detention.
44.  On 25 May 2009 the applicant lodged a request with the Odessa Court of Appeal for permission for a visit from his family, namely his mother, wife and children. He stated that throughout the period of his pre-trial detention the investigative authorities had rejected his requests for family visits without sufficient justification.
45. According to the Government, the applicant’s request of 25 May 2009 was granted but the applicant’s relatives did not avail themselves of it and did not visit the applicant.
	II.  RELEVANT DOMESTIC LAW

46.  The relevant provisions of the Code of Criminal Procedure of Ukraine with respect to detention pending investigation and trial can be found in the Court’s judgment in the case of Molodorych v. Ukraine (no. 2161/02, §§ 56-58, 28 October 2010).
47.  The relevant provisions of the Code of Criminal Procedure of Ukraine concerning family visits can be found in the Court’s judgment in the case of Shalimov v. Ukraine (no. 20808/02, § 44, 4 March 2010).
48.  The relevant provision of the Civil Code of Ukraine of 2003 which became effective on 1 January 2004 provides:
Article 1167
Basis of Responsibility for Non-Pecuniary Damage
“...
2. Non-pecuniary damage shall be compensated irrespective of the guilt of the government, the governmental body of the Autonomous Republic of Crimea, the local self-government, or the physical or legal person that inflicted it:
...
2)  if damage to a physical person has resulted from his or her illegal imprisonment ...”
49.  The relevant provisions of the Compensation Act (the Law “on the procedure for the compensation of damage caused to a citizen by the unlawful actions of bodies of inquiry, pre-trial investigative authorities, prosecutors or courts”) of 1 December 1994 (with amendments), provide:
Section 1
“Under the provisions of this Law a citizen is entitled to compensation for damage caused by:
(1)  unlawful conviction, unlawful indictment, unlawful arrest and detention, unlawful conduct of a search, seizure of property during the investigation and trial, unlawful removal from work (office) or other procedural actions that interfere with a citizen’s rights;
(2)  the unlawful imposition of administrative arrest or correctional labour, unlawful confiscation of property, the unlawful imposition of a fine;
(3)  the unlawful conduct of search and seizure activities as provided in by the Laws of Ukraine on “Search and Seizure Activities”, “the Organisational Legal Basis for Combating Organised Crime”, and other legal instruments.
In the cases indicated in part 1 of this section, the damage sustained shall be compensated in full, irrespective of the guilt of the officials of the bodies of inquiry, the pre-trial investigative authorities, prosecutors or courts.”
Section 2
“The right to compensation for damage in the amount, and in accordance with the procedure, established by this Law shall arise in cases of:
(1)  acquittal by a court;
(2)  the termination of a criminal case on grounds of the absence of proof of the commission of a crime, the absence of a corpus delicti, or a lack of evidence of the accused’s participation in the commission of the crime;
(3)  the refusal to initiate criminal proceedings or the termination of criminal proceedings on the grounds stipulated in paragraph 2 of part 1 of this section;
(4)  the termination of proceedings for an administrative offence.
The right to compensation for damage caused by the search and seizure activities indicated in section 1 of this Law, conducted prior to the institution of criminal proceedings, arises in the cases set out in paragraph 1(1) of part 1 of section 1, or in cases in which no decision was taken on instituting criminal proceedings within six months of the conduct of such activities, as a result of which such activities ... were cancelled.”
50.  Following the amendments to the Compensation Act of 1 December 2005, effective 1 January 2006, the list of cases where the right to compensation would arise was expanded by the inclusion of the following point:
“(1-1) where ... unlawfulness of remand and holding in custody ... has been established by a conviction or other judgment of a court (save for rulings on remittal of cases for additional investigation)”.
THE LAW
	I.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION

51.  The applicant complained that he had been detained unlawfully between 28 July and 1 August 2006 and between 19 February and 18 March 2009, in breach of Article 5 § 1 of the Convention, which reads in so far as relevant:
“1.  Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:
(a)  the lawful detention of a person after conviction by a competent court;
(b)  the lawful arrest or detention of a person for non- compliance with the lawful order of a court or in order to secure the fulfilment of any obligation prescribed by law;
(c)  the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so; ...”
A.  Admissibility
1.  The parties’ submissions
52.  The Government argued that the applicant had failed to exhaust domestic remedies in respect of his complaint concerning his detention from 28 July to 1 August 2006. They maintained that the Kyivskiy Court in its separate ruling of 11 August 2006 had acknowledged the unlawfulness of the applicant’s detention during that period. This acknowledgment had provided the applicant with an opportunity to claim compensation under the Civil Code of Ukraine and the Compensation Act. They provided copies of domestic court decisions which in their opinion proved the availability of the remedy in the applicant’s case.
53.  The Government did not raise any objections to the admissibility of the applicant’s complaint concerning his detention from 19 February to 18 March 2009.
54.  The applicant contested the Government’s non-exhaustion argument. He submitted that the practice of unrecorded detention represented a systemic problem for Ukraine and that ‒ despite the acknowledgement that the detention was unlawful ‒ no police officer had been held responsible. He also asserted that in the cases relied upon by the Government, damages had been awarded to plaintiffs more than six and seven years after unlawful detention had ended. For the applicant, this demonstrated that the remedy indicated by the Government had been slow and for this reason could not be seen as effective.
2.  The Court’s assessment
(a)  The applicant’s complaint concerning his detention from 28 July to 1 August 2006
55.  The Court has already considered a similar issue in the cases of Lopatin and Medvedskiy v. Ukraine (nos. 2278/03 and 6222/03, §§ 76 and 77, 20 May 2010) and Savin v. Ukraine (no. 34725/08, § 77, 16 February 2012) and found that the remedies in question, whether under the Civil Code or under the Compensation Act, could not be deemed effective under the circumstances.
56.  In those cases the Court noted that domestic authorities had acknowledged the unlawfulness of the applicants’ detention after significant delays. In the Lopatin and Medvedskiy case it had taken the investigator almost four years to recognise the detention, and another one and a half years to acknowledge its unlawfulness. In the Court’s view such belated acknowledgement did not deprive the applicants of their victim status (see Lopatin and Medvedskiy, cited above, § 75). A delay of more than ten years occurred in the Savin case (see Savin, cited above, §§ 7, 22, 28).
57.  Moreover, in the Lopatin and Medvedskiy case the Court considered that the Government had failed to demonstrate that the Civil Code of Ukraine of 2003 could provide a basis for a claim for damages in connection with unlawful detention, since in that case the relevant events occurred prior to the entry into force of the Civil Code (see Lopatin and Medvedskiy, cited above, § 77), that is to say prior to 1 January 2004. The Court also called into doubt the effectiveness of this remedy given that the right to compensation for unlawful detention ‒ regardless of acquittal ‒ was only introduced by amendments of December 2005 to the Compensation Act, that is to say later still than the relevant events in that case.
58.  The circumstances of the instant case are markedly different. Firstly, the Court notes that the unlawfulness of the applicant’s detention from 28 July to 1 August 2006 was acknowledged by the domestic court as early as 11 August 2006. Secondly, the applicant’s unlawful detention occurred on 28 July 2006, that is to say after the entry into force of both the Civil Code of 2003 and the 2005 amendments to the Compensation Act. For this reason, no doubt arises as to the applicability of both the Civil Code of 2003 and the amended Compensation Act. The applicant did not contest their applicability in his case.
59.  The Court points out that according to its established case-law it is incumbent on the Government claiming non-exhaustion to satisfy the Court that the remedy was an effective one available in theory and in practice at the relevant time. Once this burden of proof has been satisfied, it falls to the applicant to establish that the remedy advanced by the Government was in fact exhausted, or was for some reason inadequate and ineffective in the particular circumstances of the case, or that there existed special circumstances absolving him or her from this requirement (see Khokhlich v. Ukraine, no. 41707/98, § 149, 29 April 2003).
60.  The Court considers that in this case the Government satisfied their burden of proof. By contrast, the applicant did not put forward any convincing arguments to show that the remedy advanced by the Government was inadequate or ineffective or that there existed special circumstances absolving him from the requirement to exhaust it. Neither did he point to any specific circumstances that would make the remedy unacceptably slow in his case. Given that the applicant did not attempt to use the remedy, the Court is not prepared to evaluate in the abstract the applicant’s argument that the remedy would have been unacceptably slow. The Court reiterates that the existence of mere doubts as to the prospects of success of a particular remedy which is not obviously futile is not a valid reason for failing to exhaust domestic remedies (see Vorobyeva v. Ukraine (dec.), no. 27517/02, 17 December 2002).
61.  The Court therefore accepts the Government’s objection of non‑exhaustion and considers that the part of the applicant’s complaint concerning the unlawfulness of his detention from 28 July to 1 August 2006 must be rejected for non-exhaustion of domestic remedies, pursuant to Article 35 § 1 of the Convention.
(b)  The applicant’s complaint concerning his detention from 19 February to 18 March 2009
62.  The Court notes that this complaint is not manifestly ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It further notes that it is not inadmissible on any other grounds. It must therefore be declared admissible.
B.  Merits
1.  The parties’ submissions
63.  The applicant maintained that his detention from 19 February to 18 March 2009 had been unlawful since it had not been authorised by any court order.
64.  The Government submitted that the applicant’s detention during the above-mentioned period had been lawful, and that the applicant had been held in detention because his criminal case file was being referred to the trial court.
2.  The Court’s assessment
65.  The Court observes that the applicant’s detention from 19 February 2009 to 18 March 2009 was justified solely on the basis of the fact that the case file was being transmitted to the court for examination. However, no decision was taken authorising the applicant’s detention during this period.
66.  The Court has already examined and found a violation of Article 5 § 1 of the Convention in a number of cases concerning the practice of holding defendants in custody solely on the basis of the fact that a bill of indictment has been submitted to the trial court. It has held that the practice of keeping defendants in detention without a specific legal basis or clear rules governing their situation – with the result that they may be deprived of their liberty for an unlimited period without judicial authorisation – is incompatible with the principles of legal certainty and protection from arbitrariness, which are common threads throughout the Convention and the rule of law (see, for example, Yeloyev v. Ukraine, no. 17283/02, § 50, 6 November 2008). This problem has been found to be of a structural nature in Ukraine at the relevant time (see Kharchenko v. Ukraine, no. 40107/02, § 98, 10 February 2011).
67.  The Court observes that the Government have not submitted any new arguments which could persuade it to depart from its previous conclusions in this case.
68.  In view of the above considerations the Court concludes that the applicant’s detention from 19 February to 18 March 2009 was unlawful.
69.  There has therefore been a violation of Article 5 § 1 of the Convention in respect of the applicant’s detention from 19 February to 18 March 2009.
	II.  ALLEGED VIOLATION OF ARTICLE 5 § 3 OF THE CONVENTION

70.  The applicant complained that the length of his pre-trial detention had been excessive. He relied on Article 5 § 3 of the Convention, which reads:
“Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) of this Article shall be ... entitled to trial within a reasonable time or to release pending trial. Release may be conditioned by guarantees to appear for trial.”
A.  Admissibility
71.  The Court notes that this complaint is not manifestly ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It further notes that it is not inadmissible on any other grounds. It must therefore be declared admissible.
B.  Merits
1.  The parties’ submissions
72.  The applicant maintained that the period of his detention before conviction had been excessive. He stated that the charges against him were linked only with three co-defendants and not with the other thirteen co-defendants on trial. For this reason he contested the Government’s argument that the length of the applicant’s detention had been justified due to the large number of defendants in the case.
73.  The Government maintained that, given the circumstances of the case ‒ and in particular the gravity of the charges against the applicant and the complexity of the case ‒ there had been no breach of Article 5 § 3 in the present case. They pointed out in particular that proceedings against the applicant had been linked with proceedings against sixteen other individuals, who were represented. The defendants and their lawyers had exercised their procedural rights, resulting in the prolongation of the proceedings. The Government referred to the large number of investigative actions taken during the pre-trial investigation and a large number of hearings held in the course of the trial. Some of the hearings had had to be adjourned due to the state of health of defendants and counsel and due to the failure of defendants and witnesses to appear.
2.  The Court’s assessment
74.  The Court notes that the period to be taken into account commenced on 28 July 2006 (the date of the applicant’s arrest) and ended on 18 October 2011 (the date when the applicant was convicted by the first-instance court). The applicant’s detention therefore lasted over five years and two months.
75.  The Court has held that under Article 5 § 3, after a certain lapse of time, the persistence of a reasonable suspicion does not in itself justify deprivation of liberty, and the judicial authorities should give other grounds for continued detention (see, for example, Borisenko v. Ukraine, no. 25725/02, § 50, 12 January 2012). Those grounds, moreover, should be expressly mentioned by the domestic courts (see Yeloyev, cited above, § 60; Kharchenko, cited above, § 80).
76.  The Court has frequently found violations of Article 5 § 3 of the Convention where the domestic courts have extended an applicant’s detention, relying essentially on the gravity of the charges and using stereotyped formulae without addressing specific facts or considering alternative preventive measures (see, for example, Kharchenko, cited above, §§ 80-81; Tretyakov v. Ukraine, no. 16698/05, § 59, 29 September 2011).
77.  In the instant case, on several occasions between 25 September 2006 and 15 June 2011 domestic courts examined whether the applicant should remain in detention.
78.  However, in their decisions of 25 September 2006, 26 February 2007, and 24 April 2007, the domestic courts did not analyse the applicant’s situation in any detail, employing stereotyped language without addressing specific facts of the applicant’s case.
79.  In its ruling of 14 August 2007 extending the detention, the Supreme Court did address the specific circumstances of the case, stating that it was complex and required much investigative work. However, the Supreme Court did not address the individual situation of any defendant, the applicant included.
80.  Moreover, on 15 October 2008 the Kyiv Court of Appeal stated that the need to study the case file was the key reason for extending the applicant’s detention, even though the applicant had informed the prosecution as early as 9 October 2008 that he wished to discontinue his study of the case file. The domestic decisions do not disclose ‒ and the Court is unable to understand ‒ how the applicant’s continuing detention could be justified by his need to study the case file when he had explicitly stated that he considered such study complete. To the extent that the domestic courts referred to the other defendants’ need to continue studying the case file, this only reinforces the impression that the domestic courts did not attempt to assess the applicant’s specific situation.
81.  The Court is mindful of the gravity of the charges brought against the applicant and the difficulties the domestic authorities must have faced in investigating his case, involving, as it did, charges against multiple defendants allegedly engaged in a complex criminal enterprise. However, assessing the domestic courts’ decisions in the light of the principles developed in its case-law, the Court sees no reason to depart from its previous approach. The authorities did not show, in relevant decisions of domestic courts, that in addition to the overall complexity of the case, there existed specific circumstances relevant to the applicant’s particular situation which would justify the applicant’s detention for such a substantial period of time (see, a contrario, Ereren v. Germany, no. 67522/09, §§ 64 and 65, 6 November 2014).
82.  The foregoing considerations are sufficient to enable the Court to conclude that there has been a violation of Article 5 § 3 of the Convention.
	III.  ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE CONVENTION

83.  The applicant complained that he had had no effective remedy by which to examine the lawfulness of his detention following completion of the pre-trial investigation in his case. He relied on Article 13 of the Convention. The Court considers that this complaint falls to be examined under Article 5 § 4 of the Convention (see Tsygoniy v. Ukraine, no. 19213/04, § 74, 24 November 2011), which reads:
“4.  Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention is not lawful.”
A.  Admissibility
84.  The Court notes that this complaint is not manifestly ill-founded within the meaning of Article 35 § 3 (a) of the Convention. It further notes that it is not inadmissible on any other grounds. It must therefore be declared admissible.
B.  Merits
85.  The applicant argued that, in deciding to extend his detention after completion of the pre-trial investigation, the domestic courts had relied solely on the gravity of the charges against him ‒ which was in itself insufficient to justify continuing detention under the Court’s case-law ‒ and had failed to provide adequate responses to his arguments for release.
86.  The Government argued that the applicant had had two effective avenues of redress in his situation: to appeal against the initial order to remand him in custody and to submit requests for release. The applicant had availed himself of both avenues by appealing against the initial order to remand him in custody and by objecting to the investigative authority’s requests for extension of his detention. Both his appeal and his objections were duly considered and rejected by the domestic courts. During the consideration of the case by the trial court, the applicant asked to be released only twice, and both requests were duly considered by the court and rejected.
87.  The Court observes that on 18 March 2009, in deciding on the applicant’s continuing detention and on his request for release, the Odessa Court of Appeal provided neither any response to the applicant’s specific arguments for release nor any reasons whatsoever for his continued detention, even if only in a standard formula. Neither did the Odessa Court of Appeal fix the end-date of the applicant’s detention.
88.  The Court notes that the domestic court did not produce a reasoned decision justifying the extension of the applicant’s detention following his committal for trial and assessing his arguments to the effect that his continuing detention was not warranted. It has already found this practice, which is recurrent in similar decisions of Ukrainian courts, to be incompatible with the requirements of Article 5 § 4 (see Molodorych v. Ukraine, no. 2161/02, § 108, 28 October 2010; Tsygoniy v. Ukraine, no. 19213/04, § 78, 24 November 2011). It considers that the same findings are pertinent to the present case.
89.  There has therefore been a violation of Article 5 § 4 in this respect.
	IV.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

90.  The applicant complained of a violation of his right to respect for his family life because of the refusal by the domestic authorities to grant him family visits and to allow him to correspond with his family while in detention. He relied on Article 8 of the Convention, which reads:
“1.  Everyone has the right to respect for his private and family life, his home and his correspondence.
2.  There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.”
Admissibility
1.  The parties’ submissions
91.  The Government argued that any interference with the applicant’s family life had been inherent in his detention, had been based on domestic law and had been proportionate. They submitted that in the criminal case file there had been only one request from the applicant to the Court of Appeal asking for a visit from his family to be allowed. According to the Government, this request of 25 May 2009 had been granted by the Court of Appeal but the applicant’s family had never availed themselves of this permission. They submitted an undated certificate from the Kyiv Pre-Trial Detention Centre stating that the applicant’s file contained no indication that he had ever received visits from his family. The Government argued that the applicant’s complaint was not corroborated by any evidence and was manifestly ill-founded.
92.  The applicant maintained his complaint.
2.  The Court’s assessment
(a)  Correspondence
93.  The Court notes that nothing in the case file indicates that the applicant ever attempted to correspond with his family, or that he ever made any requests to this end or lodged any complaints in this connection.
94.  In so far as the applicant complained of restrictions on his correspondence, the Court considers the allegation to be wholly unsubstantiated. This complaint must therefore be dismissed in accordance with Article 35 §§ 3 (a) and 4 of the Convention as being manifestly ill‑founded.
(b)  Family visits
95.  The Court observes that the Government did not raise the issue of the applicant’s compliance with the six-month rule. Nonetheless, the Court has already considered that the six-month rule is a public policy rule and that, consequently, it has jurisdiction to apply it of its own motion (see Assanidze v. Georgia [GC], no. 71503/01, § 160, ECHR 2004‑II).
The Court notes in this respect that the applicant identified only one specific decision to deny him a visit from his family, which was made by the General Prosecutor’s Office on 16 October 2006. The Court observes that there is nothing to indicate that this decision prevented the applicant from subsequently lodging other requests for visits from his family.
96.  In these circumstances the Court finds that the applicant, who lodged his application on 5 May 2009, failed to apply to the Court within the six‑month time-limit from the moment of the decision of 16 October 2006. This complaint should therefore be rejected as inadmissible pursuant to Article 35 §§ 1 and 4 of the Convention.
	V.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

97.  The applicant further complained that he had not had an effective domestic remedy in respect of his complaint under Article 8 of the Convention concerning family visits. He relied on Article 13 of the Convention, which reads:
“Everyone whose rights and freedoms as set forth in [the] Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation has been committed by persons acting in an official capacity.”
Admissibility
98.  The Government submitted that this complaint was manifestly ill‑founded since the applicant had not had an “arguable claim” to be a victim of a violation of Article 8.
99.  The applicant did not comment on this point.
100.  The Court, having declared the relevant complaint under Article 8 of the Convention inadmissible, concludes that the applicant has no arguable claim for the purposes of Article 13 of the Convention (see Valeriy Fuklev v. Ukraine, no. 6318/03, § 98, 16 January 2014).
101. It follows that the applicant’s complaint under Article 13 of the Convention must be rejected as being incompatible ratione materiae with the provisions of the Convention, pursuant to Article 35 §§ 3 (a) and 4.
VI.  OTHER ALLEGED VIOLATIONS OF THE CONVENTION
102.  Lastly, the applicant complained under Article 3 that upon his arrest he had been subjected to pressure to force him to confess. He further complained under Article 5 § 1 that the decision to remand him in custody had not been justified. He also complained under Article 5 § 2 that at the time he had been arrested he had not been apprised of the grounds for his arrest. Invoking Article 5 § 4 the applicant complained that he had been brought before a judge seven days after his initial arrest. Under Article 6 § 2 the applicant complained about the phrasing of certain procedural decisions in his case. Lastly, the applicant also complained under Article 6 § 3 of the Convention that the accusations against him had not been sufficiently detailed, that he had lacked time and facilities for preparation of his defence, that he had had no access to a lawyer between 28 July and 3 August 2006 and that in August 2006 the lawyer of his choice had not been admitted to the proceedings in his criminal case.
103.  Having considered the applicant’s submissions in the light of all the material in its possession, the Court finds that, in so far as the matters complained of are within its competence, they do not disclose any appearance of a violation of the rights and freedoms set out in the Convention.
104.  It follows that this part of the application must be declared inadmissible as manifestly ill-founded, pursuant to Article 35 §§ 1, 3 (a) and 4 of the Convention.
	VII.  APPLICATION OF ARTICLE 41 OF THE CONVENTION

105.  Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured party.”
A.  Damage
106.  The applicant claimed 20,000 euros (EUR) in respect of non-pecuniary damage.
107.  The Government submitted that the claim was excessive.
108.  The Court considers that the applicant must have suffered distress and anxiety on account of the violations found. Ruling on an equitable basis, as required by Article 41 of the Convention, it awards the applicant EUR 4,000 in respect of non-pecuniary damage.
B.  Costs and expenses
109.  The applicant also claimed EUR 1,000 in respect of his legal representation in the proceedings before the Court. He submitted no documents by way of substantiation.
110.  The Government noted that the applicant was granted legal aid and that his claim for reimbursement of legal fees was unsubstantiated.
111.  According to the Court’s case-law, an applicant is entitled to the reimbursement of costs and expenses only in so far as it has been shown that these have been actually and necessarily incurred and are reasonable as to quantum. The Court notes that the applicant has failed to provide any supporting documents – such as itemised bills or invoices – substantiating his claim (Rule 60 §§ 1 and 2 of the Rules of Court). The Court accordingly makes no award under this head.
C.  Default interest
112.  The Court considers it appropriate that the default interest rate should be based on the marginal lending rate of the European Central Bank, to which should be added three percentage points.
FOR THESE REASONS, THE COURT, UNANIMOUSLY,
1.  Declares the complaints concerning the lawfulness of the applicant’s detention from 19 February 2009 to 18 March 2009, the length of his detention and the availability of a procedure for review of its lawfulness admissible, and the remainder of the application inadmissible;

2.  Holds that there has been a violation of Article 5 § 1 of the Convention in respect of the applicant’s detention from 19 February 2009 to 18 March 2009;

3.  Holds that there has been a violation of Article 5 § 3 of the Convention;

4.  Holds that there has been a violation of Article 5 § 4 of the Convention;

5.  Holds
(a)  that the respondent State is to pay the applicant, within three months from the date on which the judgment becomes final in accordance with Article 44 § 2 of the Convention, EUR 4,000 (four thousand euros), plus any tax that may be chargeable, in respect of non-pecuniary damage, to be converted into the currency of the respondent State at the rate applicable at the date of settlement;
(b)  that from the expiry of the above-mentioned three months until settlement simple interest shall be payable on the above amount at a rate equal to the marginal lending rate of the European Central Bank during the default period plus three percentage points;

6.  Dismisses the remainder of the applicant’s claim for just satisfaction.
Done in English, and notified in writing on 2 April 2015, pursuant to Rule 77 §§ 2 and 3 of the Rules of Court.
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