APPLICATION N° 20373/92
M M v/FRANCE

DECISION of 9 January 1995 an the admussibility of the application

Article 6, paragraph 1 of the Convention

a)

b)

[4

—

36

This provision does not regure States to set up cow s of appeal or cassation If
however, such courts are imtiuted the requirements of Article 6 must be respected

This prinasion does not prevent Contracting States from regulating accesy 1o appedl
Jurisdictions n order to secute the proper admumstration of justice

The general prinuple under French law thar n covd proceedings, the uppellant
must first huve executed the judgment delivered by the lower court before an appeal
will be listed for hearing before the Couwrt of Cassation v aimed af securing the
proper admuinntiation of pusice

No wndication 1n the tnstant case, that ths precondiion was dispropot ttonate to the
awn pu sied and therefore unreasonably lundered ace ess to the Court of Cassation

Reasonable time {covil} Assessment of the length on the basiy of the followng
critertad compleatty of the case conduct of the applicant (special diligence of the
person concerned i ol marters) and conduce of the judicial authorities

The duty of vigilance incumbent on pudiaial autharities 15 confined to those aypects
of the proceedings subyect to their connol  In the instant case the applicant alone
15 responsible for the delays resulting from the decision ro suspend examination of
his appeal to the Cowrt of Cussation pending execution by lum of the decision betng
challenged



Article 6, paragraph 1 and Article 25, paragraph 1 of the Convention Does an
applicant whose appeal 15 struck out of the Court of Cassatron list on the ground that
he should first have executed the judement being challenged qualifv as a vietim’ Does
he qualify as a victim after re-listing of his appeal following execution of the contested
decision? (Questions unresolved)

THE FACTS

The applicant 15 a Portuguese citizen  He was born in 1952 and ltves n Le
Perreux (France)

He 15 represented 1n the proceedings before the Commission by Mr Paul-
Frangos Ryziger, a lawyer pracusing at the "Consed d’Etat” and the Court of
Cassation

The facts, as submitted by the parties, may be summarised as follows

The dispute involves three brothers, M A, M M and the applicant, who was
at the matenal time the manager of a firm of butlding contractors and who, having been
forced to give up his business, 15 currently an employee m the butlding industry  The
1ssue 1 dispute here 15 whether the three brothers were i a de facto partnership and
the financial consequences for each of them of M A ’s retirement from the partnership

M A considered that the failure of the plan to et up a linuted hability company
with his two brothers and humself as members did not alter the fact that they had
camed on business together 44 bwilding contractors in a4 de facte pannership He
claumed that this entitled him to certain sums of money for his share 1 this partnership
from November 1982 to March 1974 M A 1ssued proceedings aganst hus two
brothers before Creteil tnbunal de grande instance on 20 and 26 June 1985, seeking
payment of the said amounts and, in the alternative, the appomtment of an expert

The applicant and M M defended the action on the principal ground that ne
partnership, even de facto, had existed and that M A had merely been the applicant’s
employee and had left his employer, tahing the eguipment away with im, which
Justified a counterclaum by the employer for damages, and that, furthermore, the
“tribunal de grande instance” did not have junisdiction to deal with a claim for payment
of arrears of wages, which was a4 matter for the Industnal Tobunal (consell de
prud’hommes) alone

In an mterlocutory order dated 10 February 1987, the court appomted an expert
to examunte afl the principal claims and counterclawms

The expernt filed his report on 10 February 1989  In the light of this report,
M A fled two sets of pleadings dated 25 April 1989 and 7 June {989 The applicant
and M M filed their pleadings in replv on 20 June 1989 On 4 July 1989, the applicant
filed further pleadings, having nstructed another lawyer
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In a judgment of 19 September 1989, Créteil "tnbunal de grande instance" held
that, having regard to the documents exhibited and the expert report filed by the
accountant, a de facro partnership had mdeed existed, and found 1n favour of M A
His brothers were ordered jointly and severally to pay tum 76,585 French francs (FRF)
plus interest, corresponding to his share 1n the net assets of the de facto partnership

The applicant and M M appealed against this judgment, nstructing the same
Appeal Court lawyer (avoue) M A filed his pleadings 1n reply on 16 October 1990

In a judgment dated 23 January 1991, Pans Court of Appeal upheid this
Jjudgment o its entirety It also dismussed the claim made by the third brother, M M,
for his share 1n the net assets of the de fucto partnership, on the ground that this claim,
made agamnst the apphcant, was madmissible under Article $64 of the New Code of
Civil Procedure

On 7 June 1991, the applicant appealed to the Court of Cassation However on
26 November 1991 M A applied to the President of the Court of Cassation for the
appedl be struck out of the court list, pursuant to Article 1009-1 of the New Code of
Civil Procedure (1), on the ground that the applicant had farled to execute the Court of
Appedl judgmemt

In ms submussions 10 defence, the apphcant argued that execution of the
Judgment would result 1n extreme consequences n view of s limited means  In
support of this argument he exhibited copies of his pay-ships and certificate of tax
exempiion

In an order of 17 January 1992, the judge delegated by the Prevident of the
Court of Cassation to deal with the case granted the application and struck the appeal
out of the list

This order stated that the decision to strike o case out of the list constitutes
neither a penalty for lack of dihigence nor a decision that the case 15 madnussible for
any reason, ( ) In accordance with the fundamental rules of judicial organisation, it 18
an adrumistrative and regulatory measure ntended to underscore the principie that
appeals to the Court of Cassation may be made only in specific circumstances lad
down by law and to ensure that litigants who have succeeded m obtaming an
enforceable judgment may fully exercise the nghts achnowledged to be theirs by the
lower courts It went on ' the effects of this measure, (are) mecely provisional and do
not preyjudice any nights, remedies or claims ()

{13 Article 1009 1 New Code of Crvil Procedure  Other than 1 cases where the filing ot an appeal prevents
execution of the decision being chalienged the President may af the defendant s request and after obluning
the opmion of State Counsel and the pasnies order the case o be struck ot of the list where the appellant
fauls to shaw 1hat e has executed the decision bewg appealed unfcss 10 Appears 1o im that execution of the
decision would result i manifestly extreme consequences
On submussion of proof thit the decision bemg challenged has been uxecuted the President shall order she
case to b re hsied
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The judge delegated to deal with the case held finally that the applicant “does
not submut any evidence of dihgence on his part from which 1 can conclude that he 15
wriling to execute the decision made by the lower courts Neither does he refer to any
personal circumstances which would suggest that execution of the judgment would
result in manifestly extreme conseguences

The applicant filed an application on 31 December 1993 for his appeal to be re-
listed for hearing before the Court of Cassation

In an order dated 4 May 1994, the judge delegated by the President of the Court
of Cassation ordered the appeat to be re-listed for hearing before the Court of
Cassation

He noted firstly that the applicant had submitied documents to prove that he had
executed the Court of Appeal judgment in 1ts entirety and secondly that M A did not
oppase his application

He ruled as follows "The appellant’s appeal to the Court of Cassation does not
have the effect of staying the proceedings and he 1s therefore obliged first to execute
the inherently enforceable decision delivered by the lower courts 1 am satished that
he has fully complied with this obligabon"

COMPLAINTS

1 The applicant complans that he was denied a fair heanng as a result of his
appeal to the Court of Cassation being struck out of the list pursuant to Article 1009-]
New Code of Civil Procedure

He argues that this provision disciiminates between litigants, as only those with
sufficient resources to execute the Court of Appeal judgment are at liberty to appeal

The applicant considers finally that the decision to strike the case out of the hst
infringes the principle of proportienality, because 1t hits liugants of slender means
harder.

Without refernng expheitly to Article 6 of the Canvenuon, the applicant
complains of a violation of the principles laid down i that Article, since his inabtlity
to execute the judgments made against him results 1 his being denied an effective
remedy before the Court of Cassation

2 In his observations of 16 March 1994 and his letter of 11 August 1994, the
applicant raises a further complamt based on “delay mn examiming his case”

PROCEEDINGS BEFORE THE COMMISSION

The apphcation was introduced on 16 July 1992 and registered on 24 July 1992
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On 28 June 1993, the Commussion decided to give notice of the application to
the respondent Government, inviting them to submit observations on the admissibility
and the merits

The Government submitted their observations on 2 December 1993 On
9 December 1993, these were sent to the applicant’s lawyer who failed to reply within
the specified time In a letter of 24 February 1994, the Commuission’s Secretariat
warned the applicant’s lawyer that the applicabon might be struck out of the st The
applcant's observations 1n reply were recetved on 16 March 1994

On 8 August 1994, the Commussion’s Secretanat sent a letter to the applicant’s
lawyer asking for further details of progress made 1n the proceedings

In a letter of 11 August 1994, the applicant’s lawyer indicated that by an order
dated 4 May 1994, the applicant’s appeal had been re listed for heanng before the
Court of Cassation He added that the apphcant intended, nevertheless, to pursue his
application before the Commussion on the ground that the application concemns 4
matter of principle and there 1s continuing prejudice owing to the delay 1n examining
his case”

In 3 letter of 22 Aagust 1994 the Commission’s Secretariat sent the Governiment
copies of the order of 4 May 1994 and the letter from the applicant s lawyer stating
that the applicant intended to pursue his application

THE LAW

1 The apphlicant complawmns, mvoking 1 substance Article 6 para 1 of the
Convention, that he was denied a fair heanng and, in particular, the right of access to
a tnbunal, owing to his appeal bemg struck out of the Court of Cassation list

The relevant provisions of Article 6 para 1 of the Convention are worded as
follows

In the determnation of his civil rights and obligations { ) everyone is entitled
to 4 fair heaning { ) by a tnbunal { )’

The Government's first contention 15 that the applicant does not qualify as a
victum, which the applicant demes The Government refer to the Commission’s case law
according to which "someone who complains about a situation which he lmmself helped
to bring about cannot claim to be the vicum of a violation” (No 1271/87, Dec 8 9 88,
DR 57 p 196) and consider that the applicant kelped 10 bring about the situation of
which he complains by refusing to comply with the legislative provisions in force

The apphcant contests this argument on the ground that 1t may lead to extreme

consequences The result, he argues, 15 to deprive a pervon, who, believing ertan
legislative provisions to be contrary to the Convention refuses to comply with them,
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of the opportunity of refernng a case to the Comnussion for a ruling that such
provisions are contrary to the Convention, on the sole ground that by faling to comply
with the legislative provisions in question, the individual imself has helped to bnng
about the situation complained of

The Government also observe that the applicant does not have a real and
subsising cause of action, since 1t 15 still open to him to apply for his appeal to be re-
listed for heanng before the Court of Cassation and thereby avoid the alleged violation
The applicant contests this on the ground that his case arises as a result of hus appeal
bemng struch out of the list and not as a result of a refusal to re list 1t

The Government submut further that the applicant failed to exhaust domestic
remedies They argue that the applicant never apphied for the appeal to be re-listed (the
Government lodged their observations on 2 December 1993, 1e before the apphicant
filed his application for his appeal to be re hsted dated 31 December 1993), which 1s
an appropnate remedy 1n 5o far as 1t may set aside the decision being challenged They
al~o argue that the applicant has not previously raised, either expressly or in substance,
the complant which he now subnuts to the Commission

The applicant contests this submission, arguing that the application to have his
appeal re-listed for hearing before the Court of Cassation 1» merely an application for
it to be stated on record that the grounds for striking out no longer subsist The
applicant further submits that the only ume he could have raised the complaint relating
to the violation of the Convention, even n substance, was before the President of the
Court of Cas~ation, who on account of his status and powers, could not have given a
qudicial deciston on this point The applicant doubts moreaver, whether the President
weuld have been willing to give precedence to the Convenuon over domestic law 1o
which he owes hus powers The apphicant submuts that he did, in any case, make
implicit reference to a violation of the Convention by clairmung that the decision to
smke the appeal out of the list would entail manifestly extreme consequences

On the merits, the Government consider that the complaint relating to a violauon
of Article 6 para | of the Convention 1s mamifestly 11l founded They contest firat of
4ll the applicant’s alleganon that hus night of access to the Court of Cassation was
resinicted ot only has the apphicant had access 1o courts, both of first instance and
appeal, bul he would also have access to the Court of Cassation, to which, moreover,
appeals may be made only in specthc cases prescribed by law, were he not depriving
humself of this opportunity by s own conduct in failng to execute the Court of
Appeal judgment The order striking the appeal out of the Yist 1 merely an administra
tive measure employed by the courts

Even if the order striking out the appeal does constitute a restiiction on the nght
of access to a tribunal, the Government consider such a mieasure necessary for the
proper admumstration of Jusuce and proportionate to the aim pursued The aim 15 1o
ensure that court decisions are executed and to prevent appeals from being entered
merely to gain time Furthermore, 4s the effects of such an order are provisional and
do not prejudice the appellant’s nghts, this measure strikes 4 balance between the nghts
of judgment creditors and yudgment debtors
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The applicant contends that as appeals to the Court of Cassation do not have the
effect of staying 1he proceedings, the judgment creditar can take measures to enforce
judgment without 1t being necessary for the case to be struck out of the list.
Derogations from the striking out rule are interpreted narrowly, and may result in there
being no possibility of appeal for those who are unable to execute the judgment and
are, for example, forced to file a bankrupicy petition.

The Commission does not consider it necessary o examine whether the applicant
could and may stll, having regard to the re-listing on 4 May 1994 of his appeal for
hiearing before the Court of Cassation, claim to be the victim of a violation of Article 6
para. 1 and, if so, whether ke exhausted domesuc remedies, because the applicauon
fails in any cvent on another ground of inadmissibility

The Commission recalls the Court’s case-law according 1o which Article 6
para. 1 of the Convention does not oblige the Contracting Parties to set up courts of
appeal or cassation Nevertheless, a State which does institute such courts is required
to ensure that individuals shall enjoy before these courts the fundamental guarantees
contained 1 Article 6 (Eur Court H.R., Delcourt judgment of §7 January 1970,
Series A no 11, p 14, para 25; case "relating to certain aspects of the laws on the use
of languages in eduecation in Belgivm” (ments), judgment of 23 July 1968, Series A
no. 6, p. 33, para. 9).

In this case, the Commission notes that the applicant did have the opportuniy
of appealbing to the Court of Cussation against the Court of Appeal judgment of
23 Januvary 1991 which erdered him and one of his two brothers jointly and severally
to pay the third brother FRF 76,583 plus interest, corresponding to his share in the net
assets of the partnership The apphicant took this opportunity but, as he failed to pay
the amount n question, his appeal was struck out of the Court of Cassation list at the
respondent’s request pursvant to Article 1009-1 of the New Code of Civil Procedure.

Lt 1s true that this rule, which may make access to a higher court condutional on
payment of a particular sum due under the terms of a lower appeal court judgment,
does raise potential problems under Article 6 para 1 of the Convention which
guarantees everyone right of access to a tribunal The Commussion recalls, however, the
principle laid down in its case-law that this provision does not prevent Contracting
States from regulating access to appellate courts, provided that such regulations are
aimed at ensuring the proper administration of justice (see, mutatis mutandis,
No 10857/84, Dec. 15.7 86, D.R. 48 p. 106).

In the insiant case, the Commission notes that the rule in Article 1009 1 of the
New Code of Civil Procedure is designed to ensure compliance with the principle that
an appeal 10 the Court of Cassation, which 15 confined to an appeal on points of law,
is an extraordinary procedure in ¢ivil proceedings, which, as a matter of principle, has
no suspensive effect. Moregver, the rule 15 not applied automancally: on an application
for striking out, the President of the Court of Cassation makes a ruling after hearing
argument for both sides. and wiil order the appeal to be struck out only if the
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consequences of such a measure do not appear to him or her to be manifestly extreme
The Comnussion notes finally that the sole effect of an order stnkhing out an appeal 15
to stay the proceedings until yjudgment 1s executed

For the vanous reasons given above, the Commussion considers that the
procedure provided for in Article 1009-1 of the New Code of Civil Procedure 15 aimed
at secuning the proper admimistration of justice

The Commussion’s task is therefore to examine whether or not the restrictions
resulting from application of this mie restricted the mdividual’s access to a tribunal "in
such a way or to such an extent that the very essence of the night 15 impaired ', whether
they "pursue a legiumate aim and whether there 15 a rteasonable relationship of
proportionality between the means employed and the aim sought to be achieved” (see
Eur Court HR, Ashingdane judgment of 28 May 1985, Series A no 93, pp 24 and
25, para 57)

The Comussion notes, w this case, that the damages awarded against the
applicant, jomntly and severally with ns brother, were not disproporuonate Furthermore,
the applicant has not proved that paying these damages, 1n execution of the judgment,
would entail "mamfestly extreme consequences The Commission 1s particularly
nchoed to this opinion on noung that the applicant did eventually execute the
Judgment, which shows that the precondition was not disproportionate to the aim
pursued

In the circumstances, the Commission does not find anything to support the
allegation of a violation of the applicant’s night not to be unreasonably hindered n his
access to the courts, and i particular to the Court of Cassation

it follows that this part of the apphcation must be rejected as manifestly ili-
founded pursuant to Article 27 para 2 of the Convention

2 In his observations in reply to the French Government, the applicant, whose
appeal had not yet been re histed for hearng before the Court ot Cassation subnutted
that the case had n any event been considerably delayed as a result of the order dated
17 January 1992 stnking the appeal out of the list In his letter of 11 August 1994, the
applicant raised agawn the 1ssue of "delay 1n examining his case

The Commisston considers that this 15 a turther complaint which needs to be
exanuned under Article 6 para | of the Convennon which prevides that

“In the deterrmination of his civil nights and obligations () everyone 15 entdded
to a fair heaning () within 4 reasonable tume by a tribunal ()

The proceedings before the crvil courts bepan on 26 June 1985 when a wnt was

1ssued against the applicant in Cretel "tribunal de grande mstance”, and are sull
pending before the Court of Cassation
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The Conumssion recalls that the reasonableness of the length of proceedings
must be evalvated according to the circumstances of the case and with the assistance
of the following criteria the complexity of the case, the conduct of the parties and the
conduct of the authonties dealing with the case (see Enr Court H R |, Vernillo judgment
of 20 February 1991, Senies A no 198, p 12, para 30, Monnet v France judgment of
27 October 1993, Series A no 273-A, p 11, para 27)

The Commussion identifies three major periods n the course of the proceedings
a pertod of one year and seven and a half months between the 1vsue of the tutial writ
against the applicant and the nterlocutory order appointing an expert, a period of two
years between the date of the expert’s appointment and the filing of s report, and
finally a period of two years, three months and seventeen days between the applhicant’s
appeal beimng struck out and subsequently re-listed

The Commussion observes that the subject of the dispute submutted to the courts
of first mstance was whether or not the three brothers had been 1n de facte partnership
and the financial consequences thereof for each of them In reaching a decision, the
court deahing with the case had to 1dentify whether the three factors which consttute
a partnership under French law were present in this case, that 1s, whether contributions
had been made by the three parties, whether they intended to form a partnership and
whether they planned to share the profits and losses The Commission notes that such
a dispute could not be settled on the basis of the documents alone and required full and
detatled mnvestigations by the expert, which were made particularly difficult by the
parnies’ contradictory submissions and the fact that the events had occurred a long time
apo

In the cicumstances, the Commission considers that there was a degree of
complexity to the case and that this explains the first two periods referred to above

The Commussion notes that the applicant’s complaint concerning the delay in
exanmuning his case relates essentially to the period of two vears, three months and
seventeen days w which the examnation of his appeal was suspended owng to nou-
execution ot the judgment 1n question

The Commuission notes that this period sub divides mto two penods the first of
these, from 17 January 1992 to 31 December 1993, 1¢ one year and eleven and a half
months, can be explained by the fact that the applicant had not paid the sum due under
the judgment, the second period, from the date on which the apphicant did execute the
Judgment to 4 May 1994, the date en which his appeal was re-listed, 1 ¢ four months
and four days, 15 attributable to the court dealing with the case

The Commission recalls that according to the case-law of the Convention organs,
the exercise of the nght to a heanng within a reasonable ume 1s subject, in c1vil cases,
to dihgence being shown by the party concerned (see Eur Court HR, Pretto and
Others judgment of 8 December 1983, Series A no 71, p 14, para 33) In addwion,
only delays attributable to the State may justify a findimg of failure to comply with the
"reasonable tme” requirement (see, for example, Eur Court HR, H v United
Kingdom judgment of 8 July 1987, Series A ne 120 B, p 59, para 71)
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The Commisston notes, 1 the instant case, that the delay in the proceedings of
which the applicant complams 1s mamly due to his lack of diligence 1 executing the
Jjudgment As regards the penod of over four months attnibutable to the judicial
authonues, the Commussion does not consider this penod, taken 1n 1solation, to be
unreasonable

Notwithstanding the applicant’s submussion that he was financially incapable of
paying the damages awarded against hin 1n the judgment, the Commussion considers
that the perniod of time 1n question cannot be attributed to the [udicial authonties
Although they are obhged 1o ensure that the proceedings progress reasonably swiftly
(see Eur Court HR, Maruins Moreira v Portugal judgment of 26 October 1988,
Series A no 143, p 17, para 46), their duty of vigilance 1s confined to those aspects
of the proceedings subject to thewr control

It 1s clear from the facts of the instant case that, during the period in question,
the judicial authorities had no means at their disposal to accelerate the proceedings, the
progress of which depended solely on the applicant s diligenie in executing the
Judgment

In the circumistances, the Commussion considers, on the basis of an overall
assessment of the proceedings, that the State cannot be deemed responstble for any
delay such as to render the length of the proceedings unredsonable within the meaning
of Article 6 para | of the Convention

Having regard to the complexity of the case and the conduct of the applicant,
the Commussion hinds that the length of the proceedings 15 not excessive and meets the

reasonable time requirement lad down v Article 6 para |

It follows that this part of the application must be rejected as manifestly ill-
founded pursuant to Article 27 para 2 of the Conventon

For these reasons, the Commussion, by a majority

DECLARES THE APPLICATION INADMISSIBLE

6%



